
LOCATION: 
Air Resources Board 

California Environmental Protection Aaency Auditorium 
9530 Telstar Avenue 0B Air Resources Board EI Monte, California 91731 

PUBLIC MEETING AGENDA 
This facility is accessible by public transit. For transit information, call: 
Metropolitan Transit Authority (MTA) at 1 -800-COMMUTE, website: 
www.mta.net (This facility is accessible to persons with disabilities.) 

October 27.2005 
2:00 p.m. - Public Meeting Convenes 

5:00 p.m. - Dinner Break 
6:00 p.m. - Public Meeting Reconvenes 

i 
05-9-1 Public Meeting to  Consider Public Comment on the ARBlRailroad Statewide Agreement for a 

Particulate Emissions Reduction Program at California Rail Yards, Entered Into on June 24,2005, and 
to Take Action as Appropriate. 

At the start of the public meeting (at 2:00 p.m.), staff will present background information about the use of 
volunta~y agreements at ARB and the staffs overall strategy for addressing railroad related emissions. Staff 
will then describe the circumstances leading to the June 24 Agreement with the railroads and the specific 
provisions of the Agreement. Following staff's presentation and Board member questions, the proceeding will 
be opened to public testimony. Staff will recap the afternoon's discussion when the meeting reconvenes after 
dinner (6:OO p.m.) and then continue with public testimony. 

After hearing all public comments, the Board may consider a number of options regarding the Agreement, 
including but not limited to expressing support for the Agreement, directing the Executive Officer to engage in 
further negotiations with the railroads to achieve specified modifications and then report back to the Board for 
potential ratification, or voting to rescind the Agreement. 

OPEN SESSION TO PROVIDE AN OPPORTUNITY FOR MEMBERS OF THE PUBLIC TO ADDRESS 
THE BOARD ON SUBJECT MATTERS WITHIN THE JURISDICTION OF THE BOARD. 

. At every public meeting, following its regular agenda, the Board gives the public an opportunity to address the 
Board on items of interest that are within the Board's jurisdiction, but that do not specifically appear on the 
agenda. Each person will be allowed a maximum of five minutes to ensure that everyone has a chance to 
speak. No formal Board action will be taken on items not on the official agenda for the October 27, 2005, 
meeting. 

TO SUBMIT WRITTEN COMMENTS ON AN AGENDA ITEM IN ADVANCE OF THE MEETING: 

CONTACT THE CLERK OF THE BOARD, 1001 1 Street, 23" Floor, Sacramento, CA 95814 (916) 322-5594 
FAX: (91 6) 322-3928 

~ ~ ~ ' ~ o m e p a g e :  www.arb.ca.gov 

To request special accommodation or language needs, please contact the following: 

TTYEDDISpeech-to-Speech users may dial 7-1-1 for the California Relay Service. 
Assistance for Disability-related accommodations, please go to h~:llwww.arb.ca.~o~ih!mlladalada.htm 
or contact the Air Resources Board ADA Coordinator. at (916) 323-4916. 
Assistance in a language other than English, please go to htt~:llarb.ca.eovlasleeollanguaeeaccess.btm 
or contact the Air Resources Board Bilingual Coordinator, at (916) 324-5049. 

THE AGENDA ITEMS LISTED ABOVE MAY BE CONSIDERED IN A DIFFERENT ORDER AT THE BOARD 
MEETING. 

SMOKING IS NOT PERMITTED AT MEETINGS OF THE CALIFORNIA AIR RESOURCES BOARD 
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NOTICE OF RECALENDARING 

CALIFORNIA AIR RESOURCES BOARD 

NOTICE OF PUBLIC MEETING TO CONSIDER PUBLIC COMMENT ON THE 
JUNE 24,2005, ARBlRAlLROAD STATEWIDE AGREEMENT FOR A 

PARTICULATE EMISSIONS REDUCTION PROGRAM AT CALIFORNIA RAIL 
YARDS, AND TO TAKE ACTION AS APPROPRIATE 

By Notice dated August 24,2005, the Air Resources Board (the Board or ARB) 
announced it would conduct a public hearing to consider public comment on the 
"ARBIRailroad Statewide Agreement for a Particular Emissions Reduction 
Program at California Rail Yards" (Agreement). The Agreement was entered into 
on June 24,2005, by the BNSF Railway Company, the Union Pacific Railroad 
Company, and ARB'S Executive Officer on behalf of ARB. The hearing was 
scheduled for September 22,2005 at 9:00 a.m., at Embassy Suites LAX North, 
9801 Airport Blvd., Los Angeles, California 90045. 

PLEASE BE ADVISED that the location and date for the hearing has been 
rescheduled as follows: 

DATE: October 27,2005 

TIME: 2:00 p.m. 

PLACE: California Air Resources Board 
Auditorium 
9530 Telstar Avenue 
El Monte, CA 91 731 

This item will be considered at a one-day meeting of the Board, which will consist 
of two sessions. At the start of the public meeting (2:OO p.m.), staff will present 
backaround information about the use of voluntary agreements at ARB and the 
star; overall strategy for addressing railroad rel~edemissions. Staff will then 
describe the circumstances leadina to the June 24 Agreement with the railroads 
and the specific provisions of the igreement. ~ollowTn~ staffs presentation and 
Board member questions, the proceeding will be opened to public testimony. 
Staff will recap the afternoon's discussion when the meeting reconvenes after 
dinner (6:OO p.m.) and then continue with public testimony. 

If vou have a disabilitv-related accommodation need.   lease ao to . -  - 
htto://www.arb.ca.ao;/htrnl/ada/ada.htm for assistance or coGact the ADA 
Coordinator at (916) 323-4916. If you are a person who needs assistance in a 
language other'than English, please contact the Bilingual Coordinator at 



(916) 324-5b9. TTy~TDDlSpeech-to-Speech users may dial 7-1-1 for the 
California Relay Service. 

Interested members of the public may present comments orally or in writing at 
the meetinn, and in writina or by email before the meetinn. To be considered bv 
the ~oard,kritten comm&ts o; submissions not physicaiy submitted at the 
meeting must be received no later than 1200 noon, October 26,2005, and 
addressed to the following: 

Postal mail is to be sent to: 

Clerk of the Board 
Air Resources Board 
1001 "I" Street, 23rd Floor 
Sacramento, Califomla 95814 

Electronic mail is to be sent to nR005@listserv.arb.~ and received at ARB 
no later than 1200 noon, October 26,2005. 

Facsimile submissions are to be transmttt6d to the Clerk of the Board at 
(916) 322-3028 and received at ARB no later than 12:OO noon, 
October 26.2005. 

The Board requests, but does not require, 30 copies of any written submission. 
Also, ARB requests that wrltten and ernail statements be filed at least 10 days 
prior to the meeting so that ARB staff and Board members have time to fully 
consider each comment. Further inquiries regarding thls matter should be 
directed to Mr. Dean C. Simemth, Chief, Criteria Pollutants Branch, at 
(91 6) 322-6020 or dsimerot~arb.ca.aov. 

CALIFORNIA AIR RESOURCES BOARD 

Catherine Witherspoon [/ 
Executive Officer 
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On June 24,2005, the Executive Officer of the Air Resources Board (ARB or Board) 
entered into a pollution reduction agreement with Union Pacific Railroad (UP) and BNSF 
Railway (BNSF). The Agreement secured the commitment of UP and BNSF to 
expeditiously implements number of feasible and cost-effective measures to reduce 
emissions from locomotives throughout California. ThB Agreement initiated comerative 
efforts between the railroads and the ARB to assess and hitigate public health Asks 
around 17 major rail yards throughout the State. The Agreement also includes 
provisions for ongoing public involvement at each major rail yard, where community and 
environmental justice concerns can be addressed directly. 

The Agreement leaves intact all authority and discretion that existed prior to its 
enactment. It does not affect the enforcement of State or local air district opacity or , 

nuisance requirements, and does not preclude further regulatory actions within the 
existing legal authority of the Board or local air districts. The state legislature is also 
free to act as it sees fit. However, the UP and BNSF entered into the Agreement in 
large part because they desired to implement uniform measures statewide, and they 
retained the option to be released from individual elements of the Agreement, if they are 
subject to new overlapping requirements via local or State actions. 

The votuntary agreement was developed through direct negotiations between the 
railroads and ARB staff (staff). The Board and the public were briefed on this process 
at the Board meeting in February 2005 and informed that these efforts were iniended as 
near term actions to reduce locomotive emissions. However, outside parties were not 
participants in the negotiations and the details of the Agreement were not disclosed until 
the negotiations had been completed. 

After the announcement of the Agreement, a number of communrty and environmental 
organizations, local air districts, and state legislators expressed numerous concerns. 
These included objections that the process for developing the Agreement did not 
provide for public participation, that the content of the Agreement was inadequate, and 
that the Agreement would jeopardize efforts by State legislators and local air districts to 
control railroad emissions in a different way. 

In response to these concerns, the Board took several actions. At it's July meeting, the 
~ o a r d  adopted Resolution 05-40 which provides that the Executive officer may enter 
into future aareements with air aollution sources for emissions reductions or 
amendpent; to such existing Greements, subject to the condition that they be 
approved by the Board. In addition, the Board directed the Executive Officer to notify 
the Board and the public before commencing negotiations, to solicit public comments on 
the subject of the agreement, and to provide periodic reports to the Board. 
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The Board also decided to review the recent railroad Agreement, directed staff to 
conduct two public meetings to share background information on the Agreement, and 
solicit comments from the public and other interested stakeholders. The public 
meetings were held on August 10 in Sacramento and August 31 in Commerce. The 
Board also committed to conduct a special Board meeting in Southern California to 
receive public comment on the Agreement and determine how to proceed relative to the 
current Agreement. 

The Board meeting is scheduled for October 27,2005, at the ARB offices in El Monte. 
This staff report has been developed to explain the background, context, and provisions 
of the Agreement and summarize and respond to the comments received by staff. 

Major Provisions of the Agreement 

The Agreement establishes a statewide program to reduce diesel particulate emissions 
from locomotives at the State's rail yards by: 

Phasing out non-essential idling by locomotives within six months; . 
Installing idling reduction devices on California-based locomotives within 3 years; 
Identifying and expeditiously repairing locomotives with excessive smoke; and 
Maximizing the use of ultra low sulfur ( I5  parts per million (ppm)) diesel fuel by 
January 1, 2007, six years before such fuel is required by federal regulation. 

When fully implemented, these aspects of the Agreement are expected to achieve a 
20 percent reduction in locomotive diesel particulate matter emissions near rail yards. 

In addition to the statewide idling restrictions, cleaner fuel, and smoke repair 
requirements, many rail yards throughout the State are covered by additional elements 
of the Agreement. Program Coordinators are required at each of the 32 covered yards 
and they are responsible for implementing and insuring compliance with the idling and 
visible emission elements. At the 17 largest rail yards, known as Designated Rail 
Yards, the railroads have committed to evaluating and reducing pollution risks. Under 
the Agreement, the railroads will meet with local communities and local air districts at 
these 17 yards to develop near-term mitigation measures that can be implemented to 
reduce emissions and risk. The railroads will also develop information so that the ARB 
can perform health risk assessments to characterize and quantii the risk from these rail 
yards. These assessments will then be used to identify further mitigation measures. 
Public participation is required at each yard during each of these efforts. 

The Agreement includes a commitment to evaluate remote sensing technology to 
identify in-use locomotives with excessive emissions. The Agreement also commits 
$3.5 million by the railroads to continue evaluating the feasibility of installing diesel 
particulate traps on locomotives, and evaluate other technologies, such as hybrid and 
alternative fueled locomotives, to further reduce locomotive emissions. 
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Failure by the railroads to implement any of these actions is subject to penalties. 
Individual violations of the idling and repair provisions can result in fines of up to 
$1,200 per locomotive, per day. Violations of major program elements, including failure 
to implement specific requirements, can result in penalties of up to $40,000 per month 
per element. 

Public Participation as Part of the Agreement 

Both UP and BNSF have committed to a process of outreach and communication with 
the communities and the local air districts affected by their operations at the 17 major 
rail yards. Staff has also committed to participate in this outreach effort. This effort is 
intended to ensure that local communities and others can have a meaningful role in 
determining what specific actions are taken to reduce emissions on a rail yard by rail 
yard basis. Under the Agreement, the railroads are obligated to: 

Meet with community members to identify measures to reduce the impact of rail 
yard emissions on adjacent residential neighborhoods; 
Provide periodic progress reports to community representatives on the 
implementation of risk mitigation plans and preparation of risk assessments; 
Meet with representatives from the affected community, staff, and the local air 
district to discuss the results of the draft health risk assessment for each yard; 
Upon completion of risk assessments, hold meetings within 60 days to discuss 
the findings and gain community input on mitigation measures; 
Involve communitv re~resentatives in semi-annual meetings on efforts to develo~ . . 
and deploy new technologies to reduce locomotive emissions; and 
Establish a system to enable local residents to voluntarily report locomotives that 
do not comply with smoke limits or idling restrictions. 

Staff is also committed to working with community residents and local air districts to 
implement various actions related to the Agreement. These include: 

Working cooperatively with local air districts to establish uniform health risk 
assessment guidelines; 
Providing for a public review of health risk assessment guidelines; 
Working cooperatively with local air districts to evaluate, and where appropriate, 
partner on, medium- and longer-term control technology assessments and 
demonstrations, and; 
Working cooperatively with local air districts to seek funding on mitigation 
measures. 
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ARB's Comprehensive Program for Addressing Rail Yard Emissions 

The Agreement is one part of ARB's comprehensive program to reduce emissions from 
railroad operations. The major elements, described below, include: 

Accelerate locomotive turnover by 2010; 
Expedite statewide measures to reduce emissions near rail yards; 
Perform yard by yard risk assessment and mitigation; 
Adopt national "Tier 3" locomotive standards and accelerate the introduction of 
Tier 3 locomotives into California; 
Adopt and implement ARB rules to limit emissions from intermodal equipment at 
rail yards; and 
Other measures identified in the Business, Transportation, and Housing Agency 
and California Environmental Protection Agency Goods Movement Action Plan. 

In 1998, ARB established a memorandum of understanding (1998 MOU) with the 
railroads for the South Coast Air Basin (Basin) that requires the complete conversion to 
the cleanest available locomotives (Tier 2 locomot~es) by 2010. The 1998 MOU 
achieved a vastly accelerated locomotive turnover schedule of five years versus the 
industry average of 30 years. It ensures a 65 percent reduction in locomotive emissions 
in the Basin from the pre-MOU baseline by 2010, and results in substantial statewide 
benefits as well. The MOU process was used because federal law preempts the State's 
authority to control emissions from new and in-use locomotive engines. 

In October 2004, ARB completed the first-ever risk assessment of a major rail yard at 
the UP facilitv in Roseville. The studv showed that there were localized risks in excess 
of 500 potenial cancer cases per miliion people exposed. In addition, there were 
elevated risks to over 155,000 people living in the vicinity of the rail yard. These 
findings highlighted the need to seek emission reductions in the vicinity of rail yards 
throughout the State. As a result, staff began discussions with the railroads on what 
could be done rapidly to reduce the emissions around rail yards. The Agreement is the 
product of these efforts. 

The emissions reductions achieved through the Agreement were viewed by staff and 
the railroads as the best way to make significant progress until far greater and essential 
emission reductions could be obtained through the deployment of new, far cleaner 
locomotives. To enable this, United States Environmental Protection Agency (U.S. 
EPA) needs to complete its rulemaking for Tier 3 locomotives, expected to be finalized 
in 2007. These new locomotives, once available, will enable very large reductions in 
diesel particulate matter and oxide of nitrogen emissions. Once the schedule for the 
availability of these locomotives is set, ARB and the railroads will need to replicate the 
1998 agreement on a statewide basis, and agree to a schedule to expeditiously place 
these locomotives in California service. 
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The ARB is also exercising its regulatory authority to reduce emissions at rail yards both 
through the use of cleaner locomotive fuels and from other non-iocomotive sources. In 
2004, the Board approved requirements for the use of California diesel fuel in intrastate 
locomotives beginning in 2007. In December 2005, the Board will consider a control 
measure to greatly reduce emissions from cargo handling equipment at ports and 
intermodal rail yards. Staff has also begun preliminary work on another regulation to 
reduce both diesel FdM and criteria pollutant emissions from other compression ignition 
off-road eouiament throuahout the State, some of which is used at non-intermodal rail 
yards. ~ h 6  ~oard  is scheduled to consider this proposed regulation in 2006. 

Finally, reducing emissions from rail operations has an important rote in California's 
overall efforts to address the statewide emission impacts from goods movement. The 
ARB is developing a comprehensive plan to address emissionsfrom goods movement 
as part of the Governor's Goods Movement Action Plan. This plan is expected to 
identify a number of strategies that will involve direct regulation actions, voluntary 
measures that may be developed through agreements with sources, and the use of 
State and federal incentive funds. 

Why a Negotiated Agreement 

ARB generally relies on rulemaking as the primary means to ensure emission 
reductions. Voluntary agreements are an option when the Board's legal authority to 
impose emission reductions by regulation is limited or unclear (see discussion below) 
and where there is a sincere commitment on industry's part to negotiate in good faith. 
Both factors were present in this case. This led staff to concludeihat a volintary 
agreement would enable California to obtain greater and quicker emission reductions 
and public health protections than could be obtained through any other process. Staff 
and the railroads focused on what actions could be taken quickly to address rail yard 
emissions, using a voluntary agreement to avoid unduly contentious or protracted 
rulemaking efforts and the likelihood of further delays due to legal challenges. 

Why Federal Preemption Makes a Negotiated Agreement the Best optitin 

Federal law significantly restricts the abilities of states and local jurisdictions to control 
locomotive emissions, or to enforce rules that affect national railroad transportation. 
The 1990 federal Clean Air Act (CAA), prohibits states and political subdivisions from 
adopting or attempting to "enforce any standard or other requirement relating to the 
control of emissions ... from new locomotives or new engines used in locomotives." - 
(CAA section 209(e)(l)(B).) 

Under its final rule for locomotives, the U.S. EPA interpreted the preemption broadly. In 
contrast to all other federal rules for non-road engines, U.S. EPA defined "new" to 
include not only factory-new locomotives, but also remanufactured locomotives and 
locomotive engines. The effect is that virtually all locomotives and engines are 
considered "new" for purposes of preemption, regardless .of their age or mileage 
accumulation. 
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The authority to adopt regulations for locomotives is further constrained by other federal 
acts, including the Interstate Commerce Commission Termination Act of 1995 (the 
ICCTA; 49 U.S.C.A. section 10501 et seq.). Congress enacted the ICCTA, which 
effectively deregulated the rail and motor carrier industries, to ensure the economic 
viability of the two industries. As generally interpreted by the courts and the Surface 
Transportation Board (STB), the ICCTA has a broad preemption limiting states, and 
even conflicting federal programs, from adopting rules that affect national railroad 
transportation. Under section 10501, STB has exclusive and preemptive authority over 
interstate rail transportation and its operations, including the locomotives and railroad 
facilities. Federal courts have tv~icallv interpreted the ~reem~t ion  broadlv and found 
that most state regulations directly affectingmthe railroads andtheir operatons are 
preempted. 

What this means is that states and local agencies have limited authority to require the 
railroads to mitigate emissions from locomotives. Rules have to be narrowly and 
carefully crafted to survive preemption, and this limits the emission reductions that can 
be obtained. While the ARB and local air districts may attempt to adopt broader 
regulatory requirements, it is highly likely that any significant requirement affecting 
locomotives would be challenged in court. This could result in a significant delay in 
implementation even if the rules survive. It is also quite possible that the railroads 
would be successful in their legal challenge of some aspects of even carefully crafted 
rules and the hoped for emission benefits would not be realized. 

Because the Agreement avoids the limitations on effectiveness due to preemption, the 
legal uncertainties and the time consumed in contentious rulemaking, staff believes it 
was the superior approach and provides a greater potential for timely emission 
reductions that cannot be guaranteed by legislation, ARB regulation, or local air district 
rules. 

Impact on ARB and Local District Authority 

The local air districts' authority over rail yards and locomotives will not change as a 
result of the Agreement. Local air districts have the statutory authority to cite 
locomotive operators for visible emission violations as specified under Health and 
Safety Code section 41701, nuisance violations as specified under Health and Safety 
Code section 41700, or any other applicable statute, local air district rule, or regulation 
applicable to locomotives and rail yards that is not subject to federal preemption. 

Also, by entering into the Agreement, ARB did not cede its right to exercise any of its 
authority over the railroads and rail yards to the extent it is not preempted. If the 
railroads fail to perform any of the obligations set forth in the Agreement, staff could 
recommend that the Board approve statewide regulations, again to the extent that they 
are not preempted, to attempt to achieve the benefits anticipated from the Agreement. 
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If a local air district adopts regulations that overlap an element covered by the 
Aareement. the railroads have the abilitv to o ~ t  out of their res~onsibi l i  to im~lement 
thYat s~ecific prooram element under the statewide ~greement'through release clause . - - 

contained in the ~~reement ' .  For instance, a local rule or regulation that addresses 
locomotive idlina would allow the railroads to o ~ t  out of the idkina restriction of the 
Agreement, eitieer in that diitrict or on a statedde basis. ~ow&er, the other elements 
of the Agreement would remain in effect. Districts considering overlapping rules will 
need to consider the possibility that local rulemaking could result in the loss of certain 
local benefits from the statewide Agreement. 

If the opt-out provisions were to be exercised by the railroads on a statewide basis, this 
could also result in the loss of benefits in other areas of the State outside the local air 
district that is pursuing its own regulations. However, the railroads would incur 
significant risk in exercising this option, knowing that other local air districts could decide 
that it is necessary to pursue local regulations. This could result in a patchwork of 
different regulations within the State, an outcome the railroads wish to avoid. 

Potential Emission Reduction Impacts Associated with Rescinding the 
Agreement 

The Agreement provides significant and immediate locomotive emission reductions that 
are needed to reduce exposure and risk around rail yards. Rescinding the Agreement 
will forfeit these emission reductions. There is little likelihood that they would-be 
restored throuah a second neaotiation with the railroads. Alternatiwelv, rules aDDr0Ved 
by ARB or loci1 air districts to-control locomotive emissions would likely be chaiienged 
in court and possibly preempted, resulting in no emission reductions. At a minimum, the 
implementation of any ARB or local air district rule that successfully withstood a legal 
challenge would be significantly delayed. This would result in little or no emission 
reductions in the intervening period, as opposed to the immediate emission reductions 
provided by the Agreement. 

Public Comments on the Agreement 

As previously discussed, staff held two meetings (one in Sacramento and one in 
Commerce) to solicit public comments on the Agreement. Staff presented information 
on the program elements of the Agreement, discussed key issues, and accepted both 
verbal and written public comments. Approximately I00 people attended the meeting in 
Sacramento, and over 250 people attended the meeting in Commerce. Nearly 90 
people testified on the ~~ reemen t ,  including 30 persons testiiing as individuals or 
members of communitv arouDs. 28 elected flfcials. 7 mresentatwes of local air 
districts, 18 environme%l ~;~&izations, and 5 reksekatives of business groups, 
including the UP and BNSF railroads. A large majority of those providing testimany 

' The rationale for including the release clause (commonly referred to by commenters as the 
"poison pill") in the Agreement is explained on Page ES 9. 
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expressed opposition to the Agreement and requested that the Board rescind the 
agreement. Many comments suggested that if the Agreement is not rescinded, it should 
be modified in various ways. Staff has categorized the comments received at the 
meetings into the following general comments, accompanied by short staff responses: 

The Agreement is so flawed that it should be rejected by the Board and 
rescinded. 

The Agreement will obtain significant locomotive emissions reductions that are needed 
to reduce exposure and risk around rail yards. Rescinding the Agreement will forfeit 
these reductions, and there is little likelihood that they would be successfully restored 
through either a second negotiation or a rulemaking process. 

It was inappropriate and bad public policy for the railroads and ARB to reach 
such an agreement with no opportunity for public comment and input. The 
exclusion of the public from the development process violated the ~oard's 
commitment to Environmental Justice and open participation. 

The Agreement was a negotiated document, entered into voluntarily between the 
railroads and ARB. There are wide differences amona other oarties related to both the 
acceptable content and appropriateness of any volun~ry agreement dealing with 
railroad operations. Staff concluded it would be impossible to directly involve interested 
parties in the negotiations and reach any meaningful agreement. However, because 
public participation is critical at individual rail yards, the elements of the Aslreement 
provide for significant community interaction, which had not occurred to date. Staff 
viewed the other aspects of the Agreement (idlina, clean fuels and smoke reduction). 
whereby the railroads committed to statewide, uniiateral actions to reduce emissions, as 
purely positive steps that could be pursued without extensive public debate. 

It was not necessaty for ARB staff to enter into an agreement with the railroads 
because ARB already has the legal authority to adopt regulations that achieve 
the same goals as the Agreement. 

The California Legislature has granted ARB broad authority to regulate locomotive 
emissions, and has specifically directed the ARB to achieve the maximum degree of 
emission reductions by the earliest practicable date from off-road equipment and 
vehicles, including locomotives. However, while this authority under State law is quite 
clear, preemption limitations at the federal level, which are supreme to State law, 
restrain the ability of ARB to engage in a regulatory approach targeting railroad 
emissions. These limitations meant that the Agreement, as opposed to regulation, was 
the preferable course of action to ensure timely and certain emission benefits from 
railroad operations. 
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The Agreement caused pending legislation supported by the South Coast 
District, and environmental and community groups to be withdrawn. The ARB 
shoul~modify its opposition to these bills and support theirpassage as the 
appropriate mechanism to reduce emissions from railroad operations. 

There were three bills in this year's session of the Legislature that focused on pollution 
from railroad operations. The Administration opposed two of these bills: Assembly Bill 
(AB) 888 and Senate Bill (SB) 459. However, the opposition to these bills is not related 
to any element of the Agreement, and would have been the same in the absence of 
negotiation of the Agreement. The remaining bill, AB 1222, concerns remote sensing of 
locomotives and is anticipated by and consistent with the Agreement. AB 1222 was 
signed by the Governor on October 6,2005, and will be implemented per the legislation. 

The Agreement interferes with local rulemakings and is wunter to the principle 
that local agencies have the right to pursue more stringent requirements fhan 
required statewide. 

The Agreement does not remove or restrict any local authorities. Local air districts 
maintain their authority to adopt appropriate rules and regulations~onsistent with the 
scope of their regulatory authority under State and federal law. However, the 
Agreement provides benefits that could be lost if local air districts decide to exercise 
their authority. Therefore, each agency will need to consider this factor prior to taking 
actions that overlap with the statewide agreement. 

Railroad and rail yard operations, and their associated emission impacts, are statewide; 
staff believes there is substantial merit in taking a uniform approach relative to many 
aspects of rail operation. This approach is consistent with many California air pollution 
control programs addressing statewide sources, including fuel specifications, motor 
vehicle emission standards, and consumer products. A statewide approach also 
provides a uniform set of compliance requirements for railroads, allowing them to more 
effectivelv manaae their o~erations and train employees to meet emission reduction 
obligations.  hisi is impohant since train crews can traverse many different parts of the 
State over a short period of time, and compliance with a patchwork of different 
operational standards in different parts of the State would be very difficult and 
cumbersome for the railroads to implement. 

The release clause should be deleted (the release clause allows the railroads to 
opt out of portions of the agreement if subject to overlapping local control. I t  is 
usually refelred to by wmmenters as the 'poison pilln.) 
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The railroads operate nationally and believe uniform operating requirements throughout 
the State are essential for a consistent and efficient mechanism to implement 
operational changes that produce emission reductions. Because of this, during the 
negotiations, the railroads indicated that any agreement had to ensure that they would 
not have to comply with multiple requirements within the State. Staff does not believe 
that the railroads would have entered any agreement that could obligate them to two 
overlapping and potentially inconsistent methods of control. 

Much of the concern about the release clause is based on the ability of the railroads to 
exercise it on a statewide basis, even if overlapping requirements are being pursued in 
only one area. As stated previously, the railroads would incur significant risk in 
exercising this option, knowing that other local air districts could decide that it is in their 
interest to adopt their own local regulations. This could result in a patchwork of different 
regulations within the State. If the railroads decide to opt-out of an element of the 
Agreement because of a local action, staff believes that the best course is to work with 
the railroads to convince them it is in their interest to implement the Agreement in all 
other areas. 

The Agreement is not stringent enough. 

The Agreement achieves very significant reductions and represents the maximum 
commitment staff could obtain through negotiations. The Agreement achieves emission 
benefits where they would otherwise be difficult or impossible for the ARB or local air 
districts to obtain via regulation. Staff believes that most of what could be achieved, 
both with respect to content and timing, is included in the Agreement. 

The Agreement is not enforceable. 

The Agreement is enforceable at both the State and local level. Some elements, such 
as the locomotive idling provisions, can be enforced directly by either ARB or local air 
district staff upon completion of ARB developed enforcement training. Others, such as 
failure to comply with the repair requirements for locomotives with excessive visible 
emission, are subject to enforcement action exclusively by ARB staff. Additionally, 
specific recordkeeping requirements in the Agreement allow staff to ensure, on a 
regular basis, that therequirements in the ~Geement are implemented. Violations of 
any of these orovisions can result in escalating oenalties that can become auite 
substantial. Failure on the part of the railroads to implement the necessary'steps to 
meet the performance standards, training, or compliance date requirements of the 
Aareement can result in even more substantial oenalties. Staff will monitor comoliance 
wih all provisions of the Agreement, and seek penalties as appropriate for failure to 
comply. 

California Air Resources Bbard ES-10 



The penalties provided in the Agreement are not consistent with those provided 
in State law for violations of air pollution laws and regulations from other air 
pollution sources. 

Staff believes the penalty structure of the Agreement is adequate to ensure that the 
railroads fully implement and meet their obligations under the Agreement. This includes 
penalties of up to $1,200 per locomotive, per day, for both lndividual violations of elther 
the idling or smoking locomotive repair provisions, as well as more substantial penalties 
of up to $40,000 per month for failure to implement specific program elements. While 
these penalties are neither as significant nor as prescriptive as those provided under 
State law for violations of State or local regulations, they represent the level of punitive 
action to which the railroads would agree for failure to meet any of their obligations 
under the Agreement. Also, staff believes these penalty amounts are consistent with 
the penalty assessments local air districts have historically collected through mutual 
settlement agreements with other sources under their jurisdiction for comparable 
emission violations. 

Implementation of the Agreement 

Staff has begun to implement the program elements of the Agreement on the agreed- 
upon schedule. This has included meetings with environmental organizations and local 
air districts to provide staff an opportunity to discuss the program elements of the 
Agreement and to hear comments and concerns. Through this process, staff has 
committed to work with communities and local air districts on the develapment of 
guidelines for the health risk assessments, the joint development of the statewide 
com~laint-re~ortina Drocess for locomotives and rail vards, and to cooDerate on the 
eval"ation o i  the feasibility of future emission control~technologies. 

To date, the railroads have met all of the commitments contained in the Agreement. 
This includes having provided information to staff identifying the Program Coordinators 
for the " ~ e s i ~ n a t e d  and "Coveredn rail yards, established a complaint reporting process 
for the communitv, and urovided staff with an inventorv of their intrastate (ca~tive) 
locomotive fleet, including identifying which locomotiv~s have already bein equiiped 
with anti-idling devices. The railroads have also submitted their plans to establish a 
visible emission reduction and repair program. In addition, the railroads have submitted 
their plans to train appropriate rail yard staff and train crews on the idling requirements 
of the Agreement, and the individual visible emission reduction and repair program 
plans. Staff will continue to work with the railroads to ensure that the program element 
commitments contained in the Agreement are satisfied. 
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Staff Recommendation 

Staff recommends the Board direct staff to continue to implement the Agreement 

Staff also recommends the Board direct staff to: 

Clarify terms in the Agreement, so as to provide greater specificity to all 
interested stakeholders; 
Report back to the Board within 6 months and every year thereafter, on progress 
in implementing the program elements of the Agreements; and 
As part of the annual reports to the Board, provide an assessment of the efforts 
to work with communities, local air districts, and other interested stakeholders. 
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This chapter provides an introduction and a review of recent activities concerning 
control of emissions from tocomotives. 

A. Previous Activities 

The Federal Clean Air Act Amendments of 1990 preempt states and local authorities 
from regulating most aspects of emissions from locomotjves. Because of this and other 
federal laws. Air Resources Board {ARB or Board) staff (stam has neaotiated two 
agreements'with the railroads as the most efFecti"e method to reduceemissions from 
locomotives. ARB has also used its regulatory authority in a limited manner relative to 
fuel quality. 

In 1998, United States Environmental Protection Agency (U.S. EPA), ARB, and the two 
Class I freight railroads (Union Pacific (UP) and BNSF Railway (BNSF)) entered into an 
agreement (1998 MOU) to reduce emissions from locomotives operating in the South 
Coast Air Quality Management District (SCAQMD). The agreement requires that by 
2010, oxides of nitrogen (NOx) emissions from the locomotives operated by the Class I 
railroads be reduced by 65 percent. Without the 1998 MOU, these levels of emission 
reduction would not be expected until 2030. 

In 2004, ARB adopted a regulation requiring the use of California (CARB) diesel in 
intrastate locomotives and marine harborcraft. Beginning on January I, 2007, intrastate 
locomotives must use the same low sulfur (15 parts per million (ppm)), low aromatic 
hvdrocarbon diesel fuel as motor vehicles. Federal low sulfur diesel fuel, which has no 
aromatic hydrocarbon specification and provides less benefit than CARB diesel fuel, is 
not required until 2012 for locomotives and marine vessels. 

B. Recent Agreement and Issues 

On June 24, 2005, the Executive Officer announced a pollution reduction agreement 
with UP and BNSF to establish a statewide rail yard agreement (Agreement) to begin to 
reduce diesel particulate matter (diesel PM) emissions from rail yards. A copy of the 
Agreement is provided in Appendix A. When fully implemented the Agreement is 
expected to reduce diesel PM emissions from locomotives primarily in and around rail 
yards by about 20 percent. The Agreement also requires health risk assessments at 
the larger rail yards and the railroads to enter into discussions with local communities, 
local air districts, and staff to consider mitigation measures to further reduce emissions. 

After the announcement of the Agreement, a number of community and environmental 
oraanizations and the Governina Board of the South Coast Air Qualitv Manaaement 
~Gtrict expressed concerns, inc?uding the lack of public participation i n  its d&elopment. 
In response to these comments, at the July 21,2005 public Board hearing, the Board 
approved Resolution 05-40 providing certain requirements that the Executive Officer 
must follow in order to enter into future memorandum of understandings (MOUs) and 
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similar agreements with air pollution sources for emission reductions. A copy of 
Resolution 0540 is provided in Appendix B. Resolution 0540 requires the Executive 
Officer to notify the Board and the public before starting to negotiate a MOU, to solicit 
comments or provide for public input during the development of a MOU and to bring the 
MOU, to the Board for ratification. 

The Board also directed staff to conduct public consultation meetings on the Agreement 
to receive public comments. Staff held two meetings, one in Sacramento and one in 
Commerce, to solicit public comments. About 100~eople attended the meeting in 
Sacramento. Over 250 people attended the meeting in Commerce. 

At these meetings, 88 people testified on the Agreement, including 30 persons testifying 
as individuals or members of community groups, 28 elected officials, 7 representatives 
of local air districts, 18 environmental organizations, and 5 representatives of business 
groups, including the UP and BNSF railroads. 

The results of these meetings and all public comments received were to be brought to 
the Board for its consideration on September 22,2005. This meeting was subsequently 
rescheduled to October 27, 2005. 

This staff report has been developed to explain the background, context, and provisions 
of the Agreement in support of the October 27, 2005, public meeting, and respond to 
comments received by staff. 

California Air Resources Board Page 2 



11. NEED FOR EMISSIONS REDUCTIONS FROM RAIL YARDS 

This chapter presents information showing that rail yards represent a significant 
statewide source of emissions, especially of diesel PM. 

A. Emissions from Rajlroads for NOx and Particulate Matter 

Railroad operations have statewide and regional impacts, as well as local impacts. 
Locomotives o~eratina in California contribute about 6 percent of the statewide NOx 
and diesel ~~'emissions.  As illustrated in Table 11-1, while a significant proportion of 
these emissions occur in just four air basins in the State (Mojave, South Coast, San 
Joaquin, and Sacramento), nearly all air basins in the State are impacted by some level 
of locomotive NOx and PM emissions. 

Table 11-1 
2003 Statewide Locomotive - Emission Inventory by Air Basin 

(tons per day) 

In addition, the results of the recent ARB Roseville Rail Yard Study (described below) 
demonstrate that rail yards can be a significant local source of diesel PM emissions. 

B. Roseville Rail Yard Study 

At the request of the Placer County Air Pollution Control District, staff undertook a study 
of the potential public health risks from diesel PM emissions due to locomotive activities 
at UP'S J.R. Davis Rail Yard (Roseville rail yard) in Roseville, Placer County. Roseville 
is a rapidly growing area and development over the past several years has put more 
residences in close ~roximitv to the rail vard. The Roseville rail vard is situated near the 
heart of downtown ~osev i l l~ ,  encompassing about 950 acres ona one-quarter mile 
wide by four-mile long strip of land that parallels Interstate 80. The Roseville rail yard is 
bounded by commercial, industrial, and residential properties. The Roseville rail yard is 
the largest senrice and maintenance rail yard in the West with over 30,000 locomotives 
visiting annually. ARB completed a health risk assessment of airborne PM emissions 
from diesel-fueled locomotives at the Roseville rail yard on October 14,2004. 
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Key findings of the study were: 

Diesel PM emissions in 2000 from locomotive operations were estimated to be 
25 tons per year; 
Of the total diesel PM emissions in the yard, moving locomotives were estimated 
to account for about 50 percent, idling locomotives accounted for about 45 
percent, and locomotive testing accounted for about 5 percent of the total diesel 

, PM emissions in the yard; and 
Computer modeling predicted potential cancer risks greater than 500 in a million 
(based on 70 years exposure) over a 10 to 40 acre area northwest of the service 
track areas and the hump and trim area. Risk levels between 100 and 500 in a 
million were predicted to occur over about 700 to 1,600 acres in which about 
14,000 to 26,000 people live and between 10 and 100 in a million were predicted 
to occur over a 46,000 to 56,000 acre area in which about 140,000 to 155,000 
people live. 

Given the magnitude of diesel PM emissions and the large area impacted by these 
emissions, it was clear that mitigation measures were needed to significantly reduce 
diesel PM emissions at the Roseville rail yard. Efforts have already begun to develop 
and implement a number of mitigation measures. The ARB worked closely with UP and 
the Placer County Air Pollution Control District to complete the Roseville Railyard study 
and to develop both short-term and long-term voluntary mitigation measures for the 
yard. 

C. Identification of Diesel PM as a Toxic Air Contaminant and Development 
of the Diesel Risk Reduction Plan 

In August 1998, the Board identified diesel PM as a toxic air contaminant (TAC). 
Following the identification process, the ARB was required by law to determine if there 
is a need for further control, which then moved into the risk management phase of the 
program. 

In 2000, staff recommended a comprehensive plan, the Diesel Risk Reduction Plan 
(DRRP), to further reduce diesel PM emissions and the health risks associated with 
such emissions. This plan seeks to reduce Californians' exposure to diesel PM and 
associated cancer risks from baseline levels in 2000 by 85 percent by 2020. In 
October 2000, the Board approved the DRRP. 

The DRRP identified air toxic control measures and regulations that will set more 
strinaent emissions standards for new diesel-fueled enaines and vehicles. establish 
retrGt requirements for existing engines and vehicles h e r e  determined to be 
technically feasible and cost-effective, and require the sulfur content of diesel fuel to be 
reduced to no more than 15 ppm. The Agreement is an important component towards 
meeting the diesel risk reduction goals set out in the DRRP. 
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111. STATEWIDE STRATEGIES TO REDUCE THE EMISSION 1MPACTS FROM RAll  YARDS 

Similar to other statewide sources within the State, ARB has developed a 
comprehensive strategy to address the emission impacts from locomotives and rail 
yards. The Agreement is an imporiant component in this overall statewide strategy. 

A. General Approach 

The Agreement is one component of ARB'S strategy to address and mitigate the 
emission impacts from locomotives and rail yards. In addition to the Agreement, this 
overall strategy includes: 

Accelerating locomotive turnover by 2010; 
Ex~editina statewide measures to reduce emissions near rail yards: - 
pe;forming yard-by-yard risk assessment and mitigation; 
Adopting national "Tier 3" locomotive standards and accelerating introduction of - 
~ i e r ' 3  l&omotives in California; 
Implementing ARB rules to limit emissions from intermodal equipment at rail 
yards; and 
Other measures identified in the Business, Transportation, and Housing Agency 
and Califomia Environmental Protection Agency Goods Movement Action Plan. 

Specific actions to implement these strategies are described below. 

B. 1998 South Coast Locomotive Emissions Agreement 

In 1998, ARB, the Class I freight railroads operating in the South Coast Air Basin (BNSF 
and UP), and the U.S. EPA signed the 1998 MOU, agreeing to a locomotive fleet 
average emissions program in the SCAQMD. The 1998 MOU requires that, by 2010, 
the Class I freight railroads fleet of locomotives in the SCAQMD achieve average 
emissions equivalent to the NOx emission standard established by the U.S. EPA for 
Tier 2 locomotives (5.5 grams per brake horsepower-hour). The MOU applies to both 
line haul (freight) and switch locomotives operated by the Railroads. This emission 
level is equivalent, on average district-wide, to operating only federal Tier 2 NOx 
compliant locomotives in the SCAQMD. 

The combination of more stringent federal locomotive standards and the early 
introduction of newer, cleaner Tier 2 locomotives into the SCAQMD as a result of the 
I998 MOU will provide about a 20 to 25 ton per day, or about a 67 percent, reduction in 
NOx emissions in 2010. Under just the federal program, this level of control would not 
be anticipated until after 2030. in addition, while not specifically targeted in the 1998 
MOU, staff estimates that significant reductions in diesel PM will also be achieved. 
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Staff also estimates that, because of the statewide scope of railroad operations, a 
significant number of these newer, cleaner Tier 2 locomotives, introduced as a result of 
the 1998 MOU, will see operation in other parts of the State. Staff estimates that the 
operation of these locomotives in other parts of the State could reduce locomotive NOx 
emissions by up to 15 to 20 tons per day. This is significantly beyond what would be 
anticipated without the 1998 MOU. 

C. Clean Diesel Fuel Requirements for intrastate Locomotives 

Since 1993, California has had regulations in place that require the use of CAR0 diesel 
fuel in on- and off-road vehicles (stationary sources were added to these requirements 
in 2003). The CARB diesel fuel regulations set specifications for both fuel sulfur and 
aromatic hydrocarbon levels. Because of the aromatic hydrocarbon specifications, 
CARB diesel fuel is sianificantlv cleaner than that reauired bv the federal aovernment. 
providing NOx and PM benefits beyond the federal program.- However, t fe  CARB 
diesel fuel regulations have not historically applied to locomotives. 

In November 2004, the Board approved a regulation requiring the use of CARB diesel 
fuel in intrastate locomotives statewide beginning in 2007. 

D. Federal Tier 3 Locomotive Emission Standards 

U.S. EPA is developing new locomotive emission standards, commonly referred to as 
"Tier 3", modeled after the 2007/2010 highway and Tier 4 non-road diesel engine 
programs. U.S. EPA has placed an emphasis on achieving emission reductions 
through the use of advanced exhaust emission control technology starting as early as 
201 1. These standards would apply to new locomotives manufactured in 201 1 and 
beyond. This technology, based on high-efficiency catalytic aftertreatment, will be . 
enabled bv the availabilitv of clean, ultra-low sulfur 115 ~wm) diesel fuel in the national . . .  , 

locomotive fleet beginning in 2012. The application of exhaust emission control 
technologies in new locomotives could reduce both NOx and PM locomotive exhaust 
engine emissions by as much as 90 percent. U.S. EPA plans to publish the proposed 
Tier 3 locomotive emission standards in mid-2006 and issue a final rulemaking in mid- 
2007. 

Staff is working closely with U.S. EPA staff on the development of these new locomotive 
emission standards. Staff has commented that any new national locomotive emission 
reduction program must address both new locomotives through aftertreatment based 
standards, and existing in-use locomotives through aggressive rebuild and 
remanufacture requirements, as well as requirements for reductions in locomotive idling 
emissions through the installation of anti-idling devices on the national locomotive fleet. 
Because of federal preemptions, the establishment of aggressive national locomotive 
emission standards is essential for California to achieve the emission reductions it 
needs from the locomotive fleet. 
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E. Goods Movement Action Plan 

In June 2004, the Schwarzenegger Administration began a concerted effort to assemble 
goods movement stakeholders-to learn about the problems, opportunities, and 
challenaes facina aoods movement in the future in California. One of the results of 
these meetings was the formation of the Cabinet-Level Goods Movement Working 
Group in ~e&mber 2004, co-chaired by Secretary Sunne Wright McPeak of the - 
Business. Transportation and Housina Aaencv and Secretarv Alan Llovd of the - - 
~alifornia ~nvirdnmental Protection Agency. iheir efforts led to the foimation of the 
Administration's Goods Movement Policy, "Goods Movement in California," released in 
January 2005. 

The Goods Movement Action Plan is a two-phase process. Phase I of the report has 
recently been completed. The full report is available on the ARB web site. 

The Phase II Action Plan (to be completed by December 2005) will develop a statewide 
implementation plan for goods movement capacity expansion, goods movement-related 
environmental and communitv mitigation, and goods movement-related homeland 
security and public safety enfiancekent. It willintegrate efforts to mitigate 
environmental impacts, achieve congestion relief, and enable efficiency improvements 
as quickly as possible, including developing business plans which will detail the timing, 
sequencing, and funding of corridor expansion projects. 

As part of the Phase I Action Plan, staff identified a number of strategies to reduce, 
among other sources, locomotive emissions in and around the ports and intermodal rail 
facilities. The strategies include: 

Adoption of highly effective Tier 3 engine standards by U.S. EPA; 
Accelerate use of locomotives that employ Tier 3 or equivalent technologies; 
Application of diesel PM retrofit controls and other measures to reduce emissions 
from switching operations; and 
Accelerate efforts to reduce locomotive idling emissions. 

F. Proposed ARB Cargo Handling Regulation 

Cargo-handling equipment is a significant emission category contributing to regional 
and cornmunitv air aollution impacts. Cargo handlina eaui~ment is used to transfer 
goods and coitainers at inteiodal facilitGs, and inchd&'equipment such as yard 
tractors (hostlers), cranes, top handlers, side handlers, forklifts, loaders, and cranes. As 
a result, staff has proposed a regulation to reduce emissions from off-road mobile cargo 
handling equipment at ports and intermodal rail yards. 

This draft proposed regulation will reduce both diesel PM and criteria pollutant 
emissions from mobile compression ignition cargo handling equipment that operate at 
ports and intermodal rail yards throughout the state. The proposed regulation would 
apply to any mobile compression-ignition equipment that operates at a port or 
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intermodal rail yard in California. Under the proposal, new equipment will be required to 
meet 2007 engine standards and existing cargo handling equipment will be required to 
phase in newer and cleaner engines over different periods of time. 

The Board's scheduled to consider the proposed regulation in December 2005. 
Staff has also benun ~reliminarv work on another reaulation to reduce both diesel PM 
and criteria pol lu~nt emissionsfrom other compres$on ignition off-road equipment 
throughout the State, some of which is used at non-intermodal rail yards. The Board is 
scheduled to consider this proposed regulation in 2006. 

G. Carl Moyer Program 

The Carl Moyer Memorial Air Quality Standards Attainment Program (Carl Moyer 
Program) provides incentive funds for the incremental cost of cleaner engines and 
equipment beyond what is required by regulation or agreement. ~ti~ibleprojects 
include cleaner on-road. off-road, marine. and locomotive enrrines. as well as forklifts. 
airport ground support equipment, and auxiliary power units.- he program achieves 
near-term reductions in emissions of NOx, PM, and reactive organic &s which are 
necessaw for California to meet its clean air commitments under the State 
implementation Plan. 

Incentive programs, like the Carl Moyer Program, encourage owners and operators of 
equipment associated with goods movement to voluntarily reduce their emissions by 
subsidizing the increased cost of cleaner new engines or-retrofitted control equipment. 
Carl Moyer Program funds can be leveraged with other funding sources designed to 
subsidize emission control programs, such as those administered by the U.S. EPA's 
West Coast Diesel Emission Reductions Collaborative and the Ports of Los Angeles 
and Long Beach. Recent actions by the California Legislature have increased the 
funding available through the Carl Moyer Program, and staff expects U.S. EPA will 
similarly increase the nationai incentive funding available to reduce diesel emissions 
from port-related sources under national and international control. 
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IV. EXISTING REGULATORY AUTHORITY 

This chapter describes existing State authority and its limitations. Also, this chapter 
discusses how local and State ability to control emissions from locomotives is 
significantly preempted by federal law. 

A. ARB authority to enter into an Agreement 

Staff entered into the Agreement after fully reviewing the scope of the ARB'S and local 
air districts' authority under California and federal law, the possibiities of legal 
challenges from the railroads, and the need for short- and mid-term emission 
reductions. After fully considering these and other factors, staff determined that the 
Agreement was the best course of action. Staff has entered into other agreements and 
MOUs in the past when it has determined that voluntary agreements will be in the best 
interest of the State's health and welfare; specifically, at times when its authority to 
regulate is in question, the regulations would face certain challenge in the courts, and 
the voluntary agreement would result in certain verifiable emission benefits.' 

Staffs authority to enter into an agreement (also referred to as an MOU) is provided in 
the Health and Safety Code. Sections 39515 and 39516 provide in pertinent part: 

§39515(b). The intention of the Legislature is hereby declared to be that 
the executive officer [of ARB] shall perform and discharge, at the direction 
and control of the state board, the powers, duties, purposes, functions, 
and jurisdictions vested in the state board and delegated to the executive 
officer by the state board. 

539516. Any power, duty, purpose, function, or jurisdiction which the state 
board may lawfully delegate shall be conclusively presumed to have been 
delegated to the executive officer unless it is shown that the state board, 
by affirmative vote recorded in the minutes of the state board, specifically 
has resewed the same for the state board's own action. 

At the time ARB entered into the Agreement, staff was authorized to negotiate and 
execute the final aareement.' The Board havina not ex~ressfv reserved such authoritv 
unto itself, the autKority to enter into MOUs wa~conc l~s ive l~  presumed as having be& 

For example, the Memorandum of Mutual Understanding and Agreements South Coast Locomotive 
Fleet Average Emissions Program, July 2,1998; South Coast Gmund Support Equipment Memorandum 
of Understanding, November 27,2002. 

On July 21,2005, by Resolution No. 05-40, the Board expressly reselved unto itself the power to ratify 
any future MOU with air pollution sources for emission reductions, or to amend any MOU, prior to the 
MOU or amendment becoming effective. However, the Board expressly authorized the Executive Officer 
to negotiate on and enter into MOUs in the future with air pollution sources for emission reductions, and 

. any future amendments, subject to the condition that they shall not become effective until they are 
presented to and ratified by Board. 
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delegated to the Executive Officer and her staff. Pursuant to ARB'S general grant of 
authority under Health and Safety Code section 39600, the Legislature vested the 
Board and - by presumptive delegation -the Executive Officer with authority to "do 
such acts as may be necessary for the proper execution of the powers and duties 
granted to and imposed upon [them]." The Legislature specifically directed the ARB to 
achieve the maximum degree of emission reductions by the earliest practicable date 
from off-road equipment and vehicles, including locomotives, and that the burden of 
achieving reductions should be shared by all mobile sources. (Health and Safety Code 
sections 43000.5,43013(b), and 4301 8(a).)' 

B. Federal Preemption 

Despite the authority granted to ARB by the Legislature, the breadth of that authority 
has been significantly limited by federal preemption. In the 1990 federal Clean Air Act 
(CAA), congress enacted an express preemption prohibiting aH states and political 
subdivisions from adopting or attempting to "enforce any standard or other requirement 
relating to the control of emissions ... from new locomotives or new engines used in 
locomotives." (CAA section 209(e)(l)(B).) Under its final rule for lo&motives and 
locomotive enaines the U.S. EPA interpreted the meemation broadlv. (Emission 
Standards for~ocomotives and ~ocomotive ~ n ~ i r i e s ,  63 F.R. 18978 18993-4 (April 16, 
1998); 40 CFR Section 85.1603.) 

In contrast to all other federal rules for on-road motor vehicles and non-road vehicles 
and equipment, "new" has been defined to include not only factory-new locomotives, but 
also remanufactured locomotives and locomotive engines. (Id. at 18979-18980.) 
Additionally, for purposes of preemption, the useful life period for locomotives and 
engines has been defined to be 133 percent of the locomotives and engines' useful life. 
(Id., at 18984, 18993-4; 40 CFR Section 85.1603.) The net effect is that virtually all 
locomotives are considered "new" for purposes of preemption, regardless of their age. 
Although it can be argued that states and local jurisdictions retain authority to impose 
operational controls on railroads pursuant to EMA v. U.S. EPA (D.C. Cir. 1996) 88 F.3d 
1075, at 1093-1094, it is noted that the EMA decision was reviewing U.S. EPA's final 
rule for non-road engineq4 a rule that expressly excludes locomotives. 

It is further noted that in the final locomotive rule,5 U.S. EPA did not discuss or find that 
states or local jurisdictions retained authority to implement in-use operational controls 
for locomotives or that section 209(d) carves out an exception to the locomotive 

The Legislature arsuably provides concurrent authority to the local districts to regulate locomotives. 
(Health and Safety Code section 40000 ["primary responsibility for control of air pollution from all 
sources, other than emissions from motor vehicles."] The authority, however, is limited compared to 
that provided to ARB. The districts are specifically constrained from adopting any order, rule, or 
regulation that specifies "the design of equipment, type of construction, or particular method to be used 
in reducing the release of air contaminants from railroad locomotives." (Health and Safety Code section 
40702.) 
Final ~" le ,  Air Pollution Control; Preemption of State Regulation for Nonroad Engine and Vehicle 
Standards 59 Fed.Reg. 36869 (July 20,1994). 

Emissions Standards for Locomotives end Locomotive Engines, 63 Fed.Reg. 18978 (April 16,1978). 
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preemption. The Court in its decision in EMA deferred to the expertise of U.S. EPA in 
finding that section 209(d) applied. (EMA, 88 F.3d at 1094.) It is uncertain that such 
deference would occur given U.S. EPA's silence on the final locomotive rule. 

ARB'S authority to adopt regulations for locomotives is potentially further constrained by 
other federal acts. includina the Interstate Commerce Commission Termination Act of 
1995 (ICCTA) (49 U.S.C.AT section 10501, et seq.). Congress enacted the ICCTA, 
which effectively deregulated the rail and motor carrier industries, to ensure the 
economic viability of the two ind~stries.~ As generally interpreted by the courts and the 
Surface Transportation Board (STB), the administrative agency entrusted by Congress 
to implement and interpret the Act in the first instance, the ICCTA has a broad 
preemption limiting states, and even conflicting federal programs, from adopting rules 
that affect national railroad trans~ortation. Section 10501 sets forth the iurisdiction of 
the STB over rail carriers that are part of an interstate rail network. Its jirisdiction over 
the following is exclusive: 

(1) transportation by rail carriers, and the remedies provided in this part 
with respect to . . .rules (including car service, interchange, and other 
operating rules), practices, routes, services and facilities of such 
carriers; and 

(2) the construction, acquisition operation, abandonment, or 
discontinuance of. . . switching, or side tracks, or facilities, even if the 
tracks are located, or intended to be located, entirely in one State, is 
exclusive. Except as otherwise provided in this part, the remedies 
provided under this part with respect to regulation of rail transportation 
are exclusive and preempt the remedies provided under Federal or 
State law. 

The term "transportation" is also broadly defined and specifically includes locomotives 
and rail vard facilities. (49 U.S.C.A. section 10502(9).) The Ninth Circuit Court of . ,, 
~ ~ ~ e a l s ;  among other courts, has broadly interpreted the program to preempt any 
regulation that has an integral economic effect on a railroad's interstate rail operations. 
In City ofAuburn v. U.S., the Ninth Circuit considered the question of whether the STB 
jurisdiction and whether the ICCTA preempted a county's authority to require an 
environmental review and permit prior to Burlington Northern's initiation of a project to 
repair and resume operations of an interstate rail line. The court answered in the 
affirmative, stating: 

[Gliven the broad language of §10501(b)(2), (granting the STB exclusive 
iurisdiction over construction. acauisition. oDeration. abandonment. or 
discontinuance of rail lines) the distinction between ;'economicn and 
"environmental" regutation.begins to blur. For if local authorities have the 
ability to impose "environmental" permitting regulations on the railroad, 

Who's driving the Train? Railmad Regulation and Local Confrol, Maureen E. Eldredge, 75 U. Colo. L. 
Rev. 549,550, Spring 2004. 
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such power will in fact amount to "economic regulation" if the carrier is 
prevented from constructing, acquiring, operating, abandoning, or 
discontinuing a line. 

We believe the conaressional intent to DreemDt this kind of state and local 
regulation of rail lines is explicit in the dlain lanauarre of the ICCTA and the 
statutow framework surroundina it. [Emphasis added.] Because 
congressional intent is clear, and the preemption of rail activity is a valid 
exercise of congressional power under the Commerce Clause, we affirm 
the STB's finding of federal preemption. (City ofAuburn v. US. (Ninth Cir. 
1998) 154 F.3d 1025, 1031.) 

The Fifth Circuit has similarly found a broad preemption under the ICCTA as it applies 
to a state law directly regulating railroad operations rather than requiring an 
environmental review and permit. The Court found that a Texas statute prohibiting 
railroads from blocking of roadways was expressly preempted, stating: 

The language of the statute could not be more precise, and it is bevond - - 
peradventure that regulation of KCS train operations, as well as the 
construction and oaeration of the KCS side tracks. is under the exclusive 
jurisdiction of the STB unless some other provision in the ICCTA provides 
otherwise. The regulation of railroad operations has long been a ' 
traditionallv federal endeavor. to better establish uniformitv in such 
operationsand expediency in commerce, and it appears manifest that 
congress intended the ICCTA to further that exclusively federal effort, at 
least in the economic realm. IFnbem v. Kansas Citv Southern Railwav. . . . 
(5Ih Cir. 2001) 267 Fed.3d 639, 643.) 

The Court further stated: 

Regulating the time a train can occupy a rail crossing impacts . . . the way 
a railroad ooerates its trains, with concomitant economic ramifications that 
are not obviated or lessened merely because the provision carries a 
criminal penalty. (Id,) 

Other courts have found state or local actions having the effect of regulating train 
operations to be similarly preempted by the ICCTA (Rushing v. Kansas City Southern 
Railway Co. (S.D. Miss. 2001), 194 F.Supp. 2d 493 (Homeowners' nuisance and 
negligence claims based on excessive noise and vibrations from trains operated in 
nearby switch yard are preempted by ICCTA); City of Seattle v. Burlington Northern 
Railmad Co. (2002) 145 Wash.2d 661 (Seattle ordinances prohibiting railroad switching 
activities from interfering with the use of any street or alley, or impeding property 
access, for a period of time longer than four consecutive minutes, and prohibiting 
switching on arterial streets during peak hours, were preempted by the ICCTA).) 
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Moreover, decisions of the STB have consistently found that the tCCTA preempts the 
type of state or local regulation of railroad operations addressed in these court 
decisions. In a March 2005 decision finding a District of Columbia statute preempted by 
the ICCTA, the STB stated: 

As the courts have observed, "[ip is difficult to imagine a broader 
statement of Congress' intent to preempt state regulatory authority over 
railroad operations" than that contained in section 10501(b) [of the 
ICCTA]. CSX Transp., Inc. v. Georgia Pub. Sew. Comm'n, 944 F.Supp. 
1573, 1581-84 (N.D. Ga. 1996) (Georgia PSC). Every court that has 
examined the statutory language has concluded that the preemptive effect 
of section 10501(b) is broad and sweeping, and that it blocks actions by 
states or localities that would impinge on the Board's jurisdiction or a 
railroad's ability to conduct its rail operations." 

(CSX Transportation, Inc. - Petition For Declaratory Order (CSX 11) 2005 WL 584026, -6 
(S.T.B. March 14,2005)) The STB cited nine cases for this proposition, the first of 
which was the Fifth Circuit Friberg decision holding that the Texas anti-blocking statute 
was preempted by the ICCTA. 

Parties asserting that ARB or local air districts could impose the key elements in the 
Agreement as regulations rely on the recent opinion in Green Mountain Railroad v. 
Vermont (2nd. Cir. 2005), 404 F.3d 638. After holding that Vermont was preempted by 
the ICCTA from requiring an environmental preconstruction permit for a railroad's new 
transloading facility, the Court observed that "Electrical, plumbing and fire codes, direct 
environmental regulations enacted for the protection of the public health and safety, and 
other generally applicable, non-discriminatory regulations and permit requirements 
would seem to withstand preem~tion." (Id. at 643.). The Court further noted that 
although police power of local jurisdictions may exist, they "must not have the effect of 
foreclosing or restricting the railroad's ability to conduct its operations or othemise 
unreasonablv burdening interstate commerce." (Green Mountain, 404 F.3d. at 643. 
citing ~ i l l a ~ i o f  ~ i d ~ e f i e l d  Park v. New York ~usquehanna & W Railway, (2000) N.J. 
446, 750 A.2d 57, 64.) Again, the Court in Green Mountain did not have to draw this 
line between preemption and state police powers, having found Vermont's statute was 
preempted. Moreover, the Court's observations do not appear consistent with the 
Friberg case or the STB's recent decisions. 

Faced with this strong potential of preemption and the likelihood that the railroads would 
contest ARB'S regulatory authority over at least some aspects of its plans to attain 
immediate emission reductions from the railroads - e.g. adopting idling control 
measures and requiring that all locomotives that operate in California use CARB low 
sulfur diesel fuel -ARB, in its discretion, decided that the best course would be to 
determine if the railroads would voluntarily agree to implement variations of such 
measures through an MOU. By entering into negotiations with the railroads, ARB 
avoided unnecessary litigation and was able to obtain commitments for immediate 
emission control actions that beneffi the entire State, while protecting the existing rights 
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of ARB, local air districts, and local jurisdictions to continue with their existing emission 
control programs. 

Staff is preparing a companion document to this report, titled "ARBIRailroad Statewide 
Agreement: Public Comments and Agency Responses", which sets forth legal 
comments received from interested stakeholders and staffs responses thereto. The 
responses explain ARB'S legal analysis in much greater detail and summarize 
applicable cases as they apply to federal preemption and other federal constraints on 
state and local actions on railroads, locomotives, and railway operations in general. 
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W. APPLlcnelLln OF THE AGREEMENT 

This chapter discusses that the~greement covers the California operations of both UP 
and BNSF. No other raiiroads are included in the Agreement. 

A. Looomotives covered by the Agreement 

With the exception of the requirement to install anti-idling devices (which only applies to 
locomotives ca~tive to California), the Agreement applies to all UP and BNSF 
locomotives that operate in ~alifarnia. This includeis.intrastate locomotives7 that are 
captive within the State, such as short haul and switch locomotives, and line haul 
locomotives, which move on a regular basis between California and other states. In 
~articular, the limitations on idling and the requirements for the identification and repair 
bf smoking locomotives apply wherever these locomotiies are operating, including 
operation both inside and outside of rail yards (such as along railroad sidings, along 
spur lines, and on main lines). 

Staff estimates that UP and BNSF combined operate at least 1,000 of their fleet of 
13,000 locomotives daily within California. This represents about 450 intrastate 
locomotives and at least 550 line haul interstate locomotives that constantly move in 
and out of the State. These are the locomotives that are covered by the Agreement. 

B. Rail Yards Covered by the Agreement 

Rail yards in California typically perform one or more of the following functions: 

Locomotive fueling; 
Mechanical repair; 
Rail car classification; 
Intennodal services; and 
Automobile receiving and distribution. 

' Intrastate iocomotives are defined as those dieselelectric locomotives that operate 90 percent 
or more of the time within the boundaries of the state of California which can be measured by 
fuel consumption, hours of operation, or annual rail miles traveled. 
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The Agreement categorizes the California rail yards covered by the Agreement into two 
types: "Designated Rail Yards" and 'Covered Rail Yards". A map of the rail yards 
covered by the Agreement is provided in Figure V-I. 

Figure V-I : 
Rail Yards Covered by the Agreement 
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1. Designated Rail Yards 

The Designated Rail Yards included in the Agreement are the larger rail yards in the 
State, and were selected based upon the following information: 

Fuel distribution; 
Train activity and locomotive activity; 
Proximity to residents; 
Population density of residences; 
Number of intermodal lifts; and 
Potential environmental justice impacts. 

The seventeen rail yards identied as Designated Rail Yards are shown below in 
Table V-I. 

Tabte V-I: Designated Rail Yards 

As is described in the next Chapter, UP and BSNF are required to identify Program 
Coordinators, implement both the idling and visible emission reduction program 
elements, collect data for ARB to perform health risk assessments, and identify feasible 
risk mitigation measures for the Designated Rail Yards. 
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2. Covered Rail Yards 

Covered Rail Yards are generally smaller rail yards relative to the Designated Rail 
Yards. The Agreement applies to 15 Covered Rail Yards. The selection criteria for the 
Covered Rail Yards are similar to those used for selection of the Designated Rail Yards. 
A list of the Covered Rail Yards is provided in Table V-2. 

Table V-2: Covered Rail Yards 

As is described in the next chapter, UP and BSNF are required to identify program 
coordinators and implement both the idling and visible emission reduction program 
elements at the Covered Rail Yards. However, health risk assessments are not 
required for the Covered Rail Yards. 
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VI. PROGRAM ELEMENTS OF THE AGREEMENT 

This chapter summarizes many program elements in the Agreement intended to reduce 
the emission impacts of rail yard operations on local communities. 

A. Locomotive Idling-Reduction Program 

The goal of this program element is to effectively eliminate non-essential locomotive 
idling, both around rail yards and statewide, through the installation of idling reduction 
devices installed on intrastate locomotives and through limitations of non-essential idling 
on all other locomotives. 

1 Installation o f  Idling Reduction Devices 

Both UP and BNSF have begun national programs to retrofit portions of their locomotive 
fleet with idling reduction devices. While some of the locomotives retrofitted nationally 
are in operation in California, only about half of the UP and less than 5 percent of the 
BNSF California intrastate locomotive fleet has already been retrofitted under the 
railroads' national efforts. In order to expedite the completion of this program in 
California, the Agreement requires UP and BNSF to install idling reduction devices on 
the remaining intrastate locomotives not yet retrofitted by June 30,2008, according to 
the schedule identified in Table VI-I . 

Table VI-I: 
Cumulative Percent of Intrastate Locomotives to be 

Equipped with Idle Reduction Devices 

In order to ensure that the railroads are meeting their installation obligations, the 

I 
Agreement requires that the railroads submit annual inventories of the intrastate 
locomotive fleet. including information on the number of locomotives that have been 

June 30,2007 

retrofitted with idling rediction devices. 

70% 

The Agreement also requires both UP and BNSF to annually inform ARB of their 
progress towards equipping their entire national locomotive fleet 
(about 13,000 locomotives) with idling reduction devices. While the Agreement does 

June 30,2008 >99% I 

not require the installation of idling reduction devices on interstate locomotives, UP and 
BNSF combined have recentlv ourchased more than 600 new locomotives for their 
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reduction devices installed. Staff anticipates that many of these locomotives will be 
operating in the South Coast Air Basin by 2010 to comply with the 1998 MOU, with 
benefits for much of the rest of the State as these locomotives move in, around, and out 
of California. 

2. Idling Restrictions 

Under the Agreement, locomotives (including both intrastate and interstate locomotives) 
installed with idling reduction devices must limit non-essential idling to no more than 
15 consecutive minutes. Essential idling is defined as idling necessary to: 

Ensure adequate air brake pressure for locomotive and railcars; 
Ensure other safety related purposes; 
Prevent freezing of engine coolant; 
Ensure compliance with federal guidelines for occupied locomotive cab 
temperatures; and 
Engage in necessary maintenance activities. 

For all other locomotives (including both intrastate and interstate locomotives) not 
equipped with idling reduction devices, non-essential idling is limited to no more than 
60 consecutive minutes. Under the Agreement, the railroads shall make efforts to notify 
their train crews if the anticipated wait time for such events as train meets, track repair, 
emergency activities, and other events could be greater than 60 consecutive minutes so 
that train crews can shut down their locomotive(s). 

3, Idling Reduction Training Program 

The development of a training program by the railroads is essential to ensure the 
effective implementation of the idling reduction program. The railroads will provide the 
necessary training for locomotive operators, managers, supervisors, local rail yard and 
regional dispatchers, and any other appropriate railroad employees. The railroad's 
training programs will ensure that the appropriate railroad employees are able to 
effectively implement the idling reduction program. Among other elements, the 
railroads' training programs must include instruction on how to shut down locomoiives 
without idling reduction devices if it is apparent the idling will exceed 60 consecutive 
minutes. Each railroad is responsible for maintaining records of training, and must 
provide information annually to the ARB on the establishment, implementation 
(including training schedules), and compliance with the idling reduction training 
program. 
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4. Idling Reduction Program Coordinators 

Both railroads are required to identify idling reduction Program Coordinators for each of 
the Desianated and Covered Rail Yards. The Proaram Coordinators are responsible for 
implem&tation of the idling reduction standards a id  for maintaining and 
records to demonstrate compliance with this program element. The Program 
Coordinators also provide a local contact for any potential issues regarding instances of 
non-compliance with the provisions of the locomotive idling reduction program. 

B. Early Introduction of Lower Sulfur Diesel Fuel in Locomotives 

The goal of this program element is to achieve emission benefits from the use of . - 
cleaner, lower sulfur on-highway diesel fuel in a high percentage of interstate 
locomotives fueled in California. Under the Agreement. the railroads have agreed that 
at least 80 percent of their combined intrastate and interstate locomotive fleets shall 
either CARB diesel or low sulfur federal on-highway diesel fuel by January 1,2007, 
nearly six years earlier than is required under federal regulations. 

I. Current Regulatory Requirements 

Under federal law, railroads are currently permitted to use in locomotives federal 
nonroad diesel fuel with a sulfur limit of 5,000 ppm. In many parts of the country, the 
average sulfur content of this diesel fuel is well over 3,000 ppm. This limit drops to 
500 ppm sulfur in 2007. In June 2006, the sulfur limit for on-road (vehicular) diesel fuel 
will drop to 15 ppm nationally. However locomotive diesel fuel is not required to meet a 
15 ppm sulfur limit until 2012. These standards are shown in Table VI-2 below. 

Table VI-2: 
U.S. EPA Diesel Fuel Standards 

In November 2004, ARB approved regulations that require intrastate locomotives to use 
California diesel fuel (meeting a 15 ppm sulfur limit and 19 percent aromatic limit) 
beginning January I, 2007. Intrastate locomotives consume about 15 percent of the 
total locomotive diesel fuel dispensed in California. This regulation did not include 
requirements for interstate locomotives, which have the option of increasing their 

All On-road 
All Nonroad 
All Nonroad (except 
locomotive and marine) 
Locomotive and Marine 
Nonroad 
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reliance on out-of-state fuel, which is generally of poorer quality than available in 
California. 

2. Early use of Low Sulfur Diesel Fuel 

Currently in California, almost all of the locomotive diesel fuel supplied by both railroads 
from their California rail yards has a sulfur content ranging between 140 and 350 ppm, 
which are the levels seen in on-road (vehicular) diesel fuel. Very little diesel fuel 
supplied from California rail yards has a sulfur content above these levels. This is due 
to both the limited production of higher sulfur locomotive diesel fuel (similar to that used 
in other Darts of the countrv) in California, and the limits  laced on diesel fuel bv the 
principal California petroleim products pipeline system operator, which limits t6e sulfur 
level of all diesel fuel (including locomotive diesel fuel) shipped to no more than 
500 ppm. Beginning in June 2006, the principal California pipeline system operator will 
limit the sulfur content of diesel fuel shipped in its system to 15 ppm. 

Under the Agreement, UP and BNSF have agreed to maximize their use of 15 pprn 
diesel fuel by ensuring that by January 1,2007, a minimum of 80 percent of the diesel 
fuel supplied to all locomotives in California meets the on-road diesel fuel sulfur 
standards (15 ppm). This preserves the current practice of UP and BNSF to supply 
diesel fuel through their California rail vards which meets on-road diesel fuel sulfur 
standards, and ensures that their current fueling practices won't change through the 
importation of large quantities of higher sulfur federal non-road diesel fuel. Staff 
estimates that significantly more than 90 percent of the fuel dispensed by the two 
railroads beginning in 2007 will meet the 15 pprn on-road diesel fuel sulfur 
specifications. 

By setting the minimum amount of 15 pprn diesel fuel use at 80 percent, the railroads 
will continue to be able to use their market leverage to seek more competitively priced 
diesel fuel in the marketplace. Often, this leverage allows the railroads to obtain on- 
road quality fuel at non-road diesel fuel prices. Requirements for a higher percentage of 
on-road diesel fuel use would have eliminated much of this leverage, and could have 
potentially resulted in the railroads changing their current fueling practices, resulting in 
potentially less on-road quality fuel used in California. 

C. Visible Emisslon Reduction and Repair Program 

The goal of this program element is to identify excessively smoking locomotives and to 
repair them as quickly as possible. 

1. Fleet Average Petfotmance Standard 

This program element is designed to improve the visible emissions compliance rates, 
and ensure that the railroads continue to inspect and repair their locomotives in an 
expeditious manner to reduce visible emissions. Currently, the railroads estimate that 
their locomotive visible emissions compliance rate is nearly 98 percent. This program 
element will ensure that the visible emissions compliance rate for each of the railroads 
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is at least 99 percent of the ralroads' intrastate and interstate locomotive fleets that 
operate in California. 

2. Visible Emission Reduction Program Components 

Under the Agreement, UP and BNSF must estabtish a visible emission reduction and 
repair program. The program must include the following key elements: 

Annual inspections of all locomotives that operate in Califomia through the use of 
an opacity meter or a certified Visible Emissions Evaluator (VEE), and an 
additional number of locomotive inspections to ensure compliance with the 
performance standard; 
Identification of locomotives exceeding a steady state opacity measurement of 
20 percent; 
Repair of locomotives that exceed the applicable federal locomotive visible 
emission certification standard within 96 hours; 
Ensure non-complying locomotives are not returned into service until they have 
demonstrated compliance with appropriate lowmotive certification standards; 
and 
Annually provide a report on the total number of visible emissions inspections 
conducted by each railroad and the resufts of those inspections. 

In addition, the railroads also must have employees who are certified visible emission 
evaluators at or near each of the Designated Rail Yards. 

If the railroads fail to meet the 99 percent performance standard in any calendar year, 
the ARB and the railroads will meet to agree on additional measures that may be 
necessary to meet the locomotive fleet performance standard. 

3. Visible Emission Reduction Training Program 

The development of a training program by the railroads is essential to ensure the 
effective implementation of thevisible emission reduction and repair program. The 
railroads will ~rovide the necessarv trainina at both the Desianated and Covered Rail 
Yards for locomotive operators, managers~supervisors, l o c i  rail yard employees, and 
any other appropriate railroad employees. The railroad's training programs will ensure 
that the appropriate railroad employees are able to effectively implement the visible 
emission reduction and repair program. Among other elements, the railroads' training 
programs must include instruction on how to identify and report locomotives with 
excessive visible emissions. Each railroad is responsible for maintaining records of 
training, and must provide information annually to ARB on the establishment, 
implementation (including training schedules), and compliance with the visible emission 
reduction and repair program. 
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4, Visible Emission Reduction Program Coordinators 

Both railroads are required to identify visible emission reduction and repair Program 
Coordinators for each of the Designated and Covered Rail Yards. The Program 
Coordinators are responsible for implementing the visible emission reduction and repair 
program components and for maintaining and providing records to demonstrate 
compliance with this program element. The Program Coordinators also provide a local 
contact for any potentialksues regarding instances of lommotives with excessive 
visible emissions or non-compliance with the provisions of the visible emission reduction 
and repair program. 

D. Health Risk Assessments 

The goal of this program element is to expeditiously conduct new health risk 
assessments (HRAs) at 16 Designated Rail Yards (a HRA for the UP Roseville rail yard 
has already been completed). The HRAs will identify the associated risk from all on-site 
activities. The HRA will consider emissions of all toxic air contaminants from all 
emission sources at each Designated Rail Yard (including all resident and transient 
locomotives, on- and off-road equipment, and stationary equipment). In addition, ARB 
staff will provide additional information on the risk from nearby, off-site sources. In 
performing the HRAs, the railroads will collect and submit inventory, meteorological, 
demographic, and ~reliminarv modeling data to ARB. ARB will develop auidelines for - .  
conducting the ~ R k s  and wili completethe HRAs based on the data developed for each 
Designated Rail Yard. 

Presently, the SCAQMD is proposing a draft rule (Proposed Rule (PR) 3503 - Emission 
Inventory and Health Risk Assessment for Railyards) to require HRAs at rail yards 
operated by UP, BNSF, and other switching and terminal railroads in the SCAQMD 
within 15 months. This proposed rule is scheduled to be considered by the SCAQMD 
Governing Board on October 7,2005. ARB has proposed to work with the SCAQMD on 
the coordinated implementation of both Rule 3503 and the Agreement to prioritize rail 
yard health risk assessments on a statewide basis. This approach would allow both 
agencies and the railroads to focus limited resources on this large scale effort in the 
most effective manner and to begin the mitigation of rail yard emissions from the larger 
railyards in the most expeditious manner. 

1. Development of Health Risk Assessment Guidelines 

ARB will develop the criteria and guidelines (Guidelines) for the identification, 
monitoring, modeling, and evaluation of toxic air contaminants from the Designated Rail 
Yards. To the extent possible, the Quidelines will be consistent with previous rail yard 
HRAs performed by ARB, as well as with HRA guidelines established by the Office of 
Environmental Health Hazard Assessment (OEHHA). ARB will consult with staff from 
OEHHA, local air districts, and the public in order to develop consistent, comprehensive 
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and accurate criteria and guidelines for use in evaluating toxic air contaminants from the 
Designated Rail Yards. 

2, Collection of Data for Health Risk Assessments 

By October 3 ,  2005, each railroad is required to submit a proposed study plan (Plan) 
which provides an outline and timetine of the necessary components and data to be 
submitted to ARB in order that a HRA may be completed for each Designated Rail Yard. 
The Plan shall include a description of how each railroad plans to collect or develop the 
following information: 

Rail yard specific activity data (i.e., b u r s  of operation, number of trains each 
day, etc.); 
An emission inventory of any resident or transient major diesel equipment 
(including locomotives, on- and off-road vehicles, and non-road engines) 
operating in the rail yard; 
Dispersion modeling results (concentrations) of diesel emissions; and 
~ ~ p r o ~ r i a t e  meteor<logical and demographic data. 

The Plans shall also include prioritization of the Designated Rail Yards to be evaluated. 

The ARB will review and approve each plan before the railroads begin compiling, at 
their expense, the necessaj data. The collection and compilation of data for eight of 
the Desianated Rail Yards shall be completed within 18 months of approval of the Plan. 
and for t i e  other eight Designated Rail Yards within 30 months of approval of the Plan. 
Table VI-3 identifies the schedule for collecting and compiling the data for the HRAs at 
the 16 Designated Rail Yards. 

Table V1-3: 
Schedule for Collecting and Compiling HRA Data 

3. Performing the Health Risk Assessments 

Upon receiving all of the information from the railroads necessary for the HRAs, ARB 
stiall completethe draft HRAs for each of the Designated Rail yards. Upon completion 
of a draft HRA for a specific Designated Rail Yard, ARB and railroads will meet with the 
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local air district and community members to discuss the draft results. In addition, within 
90 days after completion of each HRA, ARB and the railroads wiH meet and confer to: 

Finalize each HRA; taking into consideration all comments from the local air 
districts and community members; and 
Create a process to determine additional actions necessary to communicate and 
mitigate risks identified in the health risk assessment; and 
Put the identified risks in perspective, including identification of other sources 
(i.e., mobile and stationary sources near the rail yard) affecting the impacted 
community. 

4. Identlfy and Implement Feasible Mitigation Measures 

The goal of this program element is to identify and expedite the implementation of 
feasible measures to reduce the impact of air emissions from rail yards. The review 
specified under this program element has several steps that include: 

Performing an early review of the impacts of the air emissions at each of the 
Designated Rail Yards to identify feasible near-term actions that can be 
implemented to reduce risk; 
Once an HRA is completed for each Designated Rail Yard, identifying additional 
feasible measures that can be implemented to further reduce risk; and 
Annually reviewing and updating the implementation of risk mitigation measures 
at each Designated Rail Yard. 

E. Early Review of the Impacts of Air Emissions 

Under the Agreement, the railroads must review the air emissions (including emissions 
from locomotives, rail yard equipment, and on- and off-road vehicles) from each of the 
Designated Rail Yards by November 1,2005. Based on the emissions assessments, 
the railroads will develop a plan to implement feasible changes that could lessen the 
impacts of these emissions on adjacent residential neighborhoods. As part of this plan, 
the railroads must meet with members of the community and local air districts regarding 
the concerns of the community and potential ways to address their concerns regarding 
the operations and emissions impacts of the Designated Yards. 

1 Review of Impacts of Air Emissions after Completion of the Health 
Risk Assessment 

Within 60 days of the finalization of each Designated Rail Yard HRA, ARB, the local air 
district, community member representatives, and the railroads will meet to discuss the 
findings of the health risk assessments and to discuss the concerns of the community. 
As part of this effort, the plan previously developed to lessen the impacts of these 
emissions in adjacent residential neighborhoods shall be updated to address the 
findings of the HRA. In this way, the information provided in the HRA can be 
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incorporated into the overall risk mitigation strategy at each Designated Rail Yard so 
that specific strategies to mitigate the risk drivers at each yard can be implemented. 

2. Annual Updates 

The railroads must update the plans for each Designated Rail Yard annually to: 

Ensure the risk mitigation measures implemented are effective; 
Allow for the incorporation and implementation of new feasible measures; and 
Account for changes in risk due to changes in rail yard activity. 

The railroads, in cooperation with ARB, the local air district, and community member 
representatives, must hold annual meetings to update the public, and must provide 
annual Droaress reaorts on the risk mitigation efforts and strategies being implemented - - - .  
at the des6nated Rail Yards. 

F.  Other Program ~~ements 

I Remote Sensing Technology Evaluation 

Remote sensing is a technology that has been used as a screening tool to identify high- 
emitting cars and trucks in California and other states. The Agreement provides that 
ARB and the railroads will implement a locomotive remote sensing pilot program based 
on AB 1222 (Jones). AB 1222 was signed by the Governor on October 6,2005, and will 
be implemented per the legislation. 

2. Agreement to Evaluate Other and Medium-Term and Longer-Term 
Alternatives. 

Both ARB and railroads have agreed to assess developing and future locomotive 
technologies on a regular basis. As part of this assessment, the railroads have agreed 
to provide approxirpately $3.5 million for the study of a number of near-term and longer- 
term control strategies. 

Feasibilitv study of diesel aarticulate filters and diesel oxidation 
catalysts on switcher locomotives. 

ARB and the railroads cooperatively agreed in 2001 to evaluate the feasibility of using 
diesel  articulate filters on older 2-stroke diesel switcher enaines. Under the 
~ ~ r e e k e n t ,  ARB and the railroads have agreed to complete by November 1,2005, an 
assessment of whether to continue the feasibility study. If continued, both the feasibility 
study, as well as an assessment of the use of diesel exhaust after-treatment devices in 

. Europe, shall be completed by December 31,2005. Based on this information, ARB 
and the railroads will agree to either continue the feasibility study or alternatively, 
develop a spending plan to invest the remaining funds in the evaluation of additional 
longer-term mitigation measures. 
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~dditional ~on.aer-~=rm Mitigation Measures 

There is a need to establish an open public process to evaluate future technology 
advancements in reducing locomotive emissions. As part of the Agreement, ARB and 
the railroads will conduct public meetings every six months to solicit and present the 
latest information on the state of advanced locomotive emission control technologies. 
After the second technical evaluation, ARB and the railroads, fully considering the 
comments received from the public meetings, will develop a progress report on the 
technical evaluation meetings. Potential technologies to be evaluated include: 

Accelerating replacement of line haul locomotives operating outside of the South 
Coast Air Basin with lower emitting locomotives; 
Retrofitting or rebuilding existing line haul locomotives with lower emitting 
technology; 
Using other lower-emitting technologies, such as liquefied natural gas or 
compressed natural gas fueled locomotives, truck engine switch locomotives, or 
battervlelectric hvbrid switch locomotives: 
~etrof i t t in~ non-lbcomotive diesel rail yard equipment with diesel particulate 
filters or other diesel particulate matter emission reduction devices: and . Using cleaner fuels, including alternative diesel fuels. 

3. Compliance Reporting 

The Agreement also requires the establishment of program reviews and compliance 
and program review protocols to ensure that the goals and obligations of the Agreement 
are being fulfilled. 

California Air Resources Board Page 28 



VII. ENFORCEMENT AND PENALTIES 

This chapter discusses the enforcement and penalty provisions of the Agreement. A 
discussion of the impacts of the Agreement on enforcement of existing State statutes 
and local air district regulations is also provided. 

A. Enforcement of Idling and Visible Emission Repair Provisions 

The Agreement specifies the establishment of a training program by ARB for 
enforcement of the idling provisions of the Agreement, as well as the monetary 
penalties for violations of the idling provisions. 

1 Training Requirements for Enforcement o f  ldling Provisions 

Under the Agreement, ARB will establish a training program for enforcement of the 
idlina reduction Droaram provisions. The use of a statewide train in^ program for the - .  - 
en fkmen t  of the~d~in~'~rovisions will ensure uniform, consistent enforcement across 
the State. The goals of the training program are to ensure that each inspector enforcing 
the idling provisions understands the various provisions of the Agreement, including: 

ldling time limitations; 
Differences between essential and non-essential idling; 
Railroad practices on notifying train crews of anticipated delays in excess of 
60 minutes; 
Identification of locomotives with idle reduction devices: and 
Procedures for handling violations of the idling provisions, including 
notification requirement to the railroads upon issuance of a notice of violation. 

ARB will develop and provide the necessary training for ARB inspectors and, if local air 
districts choose to participate in the enforcement of the idling reduction program, ARB 
will train and certify local air district enforcement personnel. ARB will develop a detailed 
enforcement protocol no later than December 31,2005. 

2. Penalties for Violations o f  ldling and Visible Emission Repair 
Provisions 

Beginning September 30, 2005, failure by the railroads to comply with the Agreement's 
idling reduction program requirements shall be subject to penalties on an individual 
locomotive basis during each calendar year according to the following schedule: 

$400 for the first violation on any day during a calendar year; 
$800 for the second violation on any subsequent day during the same calendar 
year; and 
$1,200 for the third and any subsequent violation on any subsequent day(s) 
during the same calendar year. 
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In addition, any locomotive that has been identified as having excessive visible 
emissions under the visible emission reduction and repair program and is neither routed 
for repair within the State, nor taken out of the State within 96 hours, is also subject to 
the above penalties. 

An appeal process for the railroads is also established under the Agreement. The 
appeals process involves appeal of a notice 9f violation to an administrative law judge 
or mediator for adjudication. 

B. Failure to Meet Program Requirements 

There are penalties associated with the railroads' failure to implement the necessary 
steps to meet the performance standards, training, andlor compliance date 
requirements specified in: 

Installation of Automatic Idling Reduction Devices; 
Idling Reduction Training Program; 
Supply of Lower Sulfur On-Highway Diesel Fuel; 
Establishment of Visible Emission Reduction and Repair Program; 
Review of Operating Practices in Each Designated Yard; or 
Collection of Data for Overall Health Risk Assessment. 

Where such failures substantially impair the goals to meet on elements of the 
agreement, the following penalties apply: 

After 30 calendar days beyond the compliance date: up to $10,000; 
After 60 calendar days beyond the compliance date up to 180 days after the 
compliance date: up to $20,000 per month; and 
After 180 calendar days beyond the compliance date and beyond: up to $40,000 
per month. 

The railroads shall be notified if ARB reaches a preliminary determination that a railroad 
has substantially failed to meet a performance standard, training, andlor compliance 
date requirement. The railroads shall have 30 days to meet with ARB regarding the 
failure. If ARB and the railroads fail to agree that the determination is valid, the issue 
will be referred to an administrative appeals panel. 
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1 Repeat Violations 

If ARB determines that a railroad has repeatedly committed individual violations of the 
Agreement in a manner that substantially impairs the goals of the Agreement, it shall 
meet and confer with the railroad. If the pattern of noncompliance is confirmed, ARB 
may seek the penalties provided in this section. These provisions are designed to 
respond to ongoing and repeated violations where a railroad may demonstrate over 
time a lack of commitment to comply with the Agreement's program elements. 

2. Unforeseen Circumstances 

The penalties provided in this section may be waived due to unforeseen or 
uncontrollable circumstances (i.e., legally referred to as force majeure) that would 
prevent a railroad company from complying with the applicable provisions of the 
Agreement. However, every reasonable effort must be made by the railroad to notify 
ARB of the circumstances of the noncompliance, and how they intend to achieve 
compliance in the most expeditious manner. 

C. Distribution of Penalties 

Any penalties received for violations of program elements specified in this Agreement 
will be deposited into the Carl Moyer Program account and will be distributed to the 
local air district where the violation occurred. 

D. Existing State and Local Air District Enforcement Authorities 

The Agreement does not interfere with or impede any existing enforcement authorities 
granted under California law. Existing State and local authorities over rail yards and 
locomotives will not change as a result of the Agreement. This includes statutory 
authority to cite locomotive operators for visible emission violations as specified under 
H&SC section 41701, nuisance violations as specified under H&SC section 41700, or 
any other applicable statute, local air district rule or regulation applicable to locomotives 
and rail yards. 
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VIII. COMMUNITY INVOLVEMENT 

This chapter describes numerous opportunities for public involvement in implementation 
of elements of the Agreement. As part of the Agreement, ARB, UP and BNSF have 
committed to an extensive process of outreach and communication with local 
communities and local air districts. The railroads and ARB are committed to 
considering the comments and suggestions received from the local air districts and 
communities when fulfilling their obligations to meet and confer in the future under the 
terms of the Agreement. 

A. Reporting of Idling and Smoking LocomoQves 

The Agreement requires the railroads, in conjundion with ARB and after seeking input 
from local residents, to establish a process at each covered yard in the State for 
informing members of the community regarding how they can report excessively idling 
or smoking locomotives. This process shall aiso provide for a response to the 
community on what actions have been taken by the railroad to address any identified 
problems. 

1. Railroad Complaint Process 

Both railroads have previously established procedures to process, handle, and respond 
to community member complaints. Both railroads utilize phone call centers to receive 
and record complaints. The call center phone numbers for each railroad are: 

Union Pacific Railroad 
I-888-UPRRCOP or 1-888-877-7267 

BNSF Railway 
1-800-308-7513 

Each complaint received generates a complaint report, which is forwarded to the 
appropriate railroad operations, environmental, or safety management personnel. 
Management reviews the complaints and based on the type of complaint and need for 
action, assigns the appropriate railroad staff to investigate the complaint and correct the 
problem. Staff intends to work with the railroads and local communities to evaluate the 
railroads existing process, and develop recommendations on how the system can be 
more responsive and accountable, including protocols for notifying individuals who file a 
complaint on the findings of the railroads investigations and any ~orrective actions 
taken. 

2. ARB and Local Air District Complaint Process 

To supplement existing ARB and local air district complaint procedures, staff has aiso 
begun to cooperatively develop with local air districts a community reporting process for 
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idling and smoking locomotives. As the first step, staff has developed a new web page 
at: htt~://www.arb.ca.govIrailvard/railvard.htm to provide information on the ARB'S 
activities at rail yards. As part of that webpage, staff has provided ARB and local air 
district contact information for the community to report smoking or idling locomotives. 
This includes a statewide number to contact staff (1-800-END-SMOG), and localair 
district contact information for both the Designated and Covered Rail Yards, as well as 
for other areas of the State. 

ARB and local air districts have also begun to work together to design and implement a 
statewide program to respond to complaints from community members about rail yards, 
locomotives, or any other railroad related emissions issues. Staff initiated a meeting in 
early September 2005 with local air districts to discuss how to design and implement a 
statewide rail yard complaint process, including how to best utilize the individual rail 
yard Program Coordinators identified by the railroads. Over a dozen local air districts 
participated in the meeting. Further meetings with local air districts will be scheduled in 
the near future to develop and finalize the development of this program. 

B. Health Risk Assessments at Designated Rail Yards 

As previously discussed, under the Agreement, the railroads and ARB, with full 
opportunity for input from local air districts and community members, will work together 
to develop criteria for required information in the health risk assessments, compile the 
necessary emissions inventories and data, and prepare draft and final HRAs for each of 
the designated yards. Local air districts and local community members will be 
requested to be actively involved in reviewing and commenting on each component of 
this program element. 

1. Health Risk Assessment Guidelines Development 

ARB will continue to work collaboratively with local air districts, the railroads, and 
community members to develop consistent, comprehensive, and accurate guidelines for 
use in performing HRAs for the Designated Rail Yards and for other sources in the 
affected communities statewide. 

2. Health Risk Assessment Findings 

Upon completion of the draft HRA for each Designated Rail Yard, ARB and the railroads 
shall meet with representatives from the affected community and the local air district to 
discuss the results. After receiving comments on the draft HRA from all participants, 
ARB and the railroads will finalize the HRA findings. After the HRA is finalized, ARB 
and the railroads will hold meetings within 60 days to discuss the findings and the 
concerns of the community and local air district, and to identify potential mitigation 
measures. 
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C. Review of Air Emission lmpacts from Rail Yards 

The railroads must review the air emissions from each of the Designated Rail Yards by 
November 1,2005. Based on the emissions assessments, the railroads will develop a 
plan for each respective Designated Rail Yard to implement feasible changes that &uld 
lessen the imDacts of these emissions in adiacent residential neiahborhoods. The 
railroads must meet with members of the cdmmunity and local a; districts to discuss the 
plan. As part of these meetings, the railroads must consider the concerns of the 
community and potential ways to address their concerns regarding the operations and 
emissions impacts of the Designated Rail Yards. The plan shall be reflective of these 
concerns to the fullest extent possible. 

Upon meeting with the communities and local air districts after completion of a draft 
HRA for a Designated Rail Yard, the railroads will update their respective plan for each 
rail yard to reflect the concerns of the community and to reduce the emissions impact of 
operations of the Designated Rail Yard. These plans must also be updated annually 
through meetings with ARB, the local air district, and community member 
representativesnear each Designated Rail Yard. At these meetings, the railroads are 
to orovide a Droaress reDort on their im~lementation of risk mitiaation measures at each 
~ i s i ~ n a t e d  kaiiyard, which will include any new alternative or other feasible 
actions that have been implemented. At these meetings the local air districts, 
community members, and ARB may ask questions and make comments on the 
railroads' progress reports, which the railroads will fully consider. 

D. Agreement to Evaluate Other and Medium-Term, and Longer-Term 
Alternatives 

To ensure that the evaluation and implementation of feasible mitigation measures 
continues expeditiously to reduce locomotive and associated rail yard emissions, ARB 
and the railroads will meet no less frequently than every 6 months to discuss the 
technical evaluation of future potential measures. These technical evaluation meetings 
will be held at a convenient time and place. Community leaders, local air districts, and 
other interested parties will be invited to attend these meetings and present their 
perspectives. 
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This chapter describes the substantial benefits of the Agreement to local communities 
through reductions in locomotive diesel PM emissions in and around rail yards 
throughout the State. 

A. Overall Emission Benefits 

Staff estimates that the Agreement will, over the next 15 months, produce about a 
20 ~ercent reduction in locomotive diesel PM emissions in and around rail vards 
thrdughout the State. These benefits result from the Agreement's idling restrictions, 
inspection and repair provisions, and the required use of cleaner, ultra-low sulfur (less 
than 15 ppm) on-road quality diesel fuel with locomotives fueling in California. The 
benefit of each of these program elements is provided below in Table IX-I. 

Table IX-I : 
Diesel Particutate Emission Benefits of the Agreement 

In addition, the Agreement also requires the evaluation and implementation of risk 
reduction mitiaation measures at Desianated Rail Yards. This will provide additional, 
unquantified k iss ion benefits beyonithose identified in Table XI-i . 

B. Idling Reduction Emission Benefits 

Staff estimates that the Agreement will provide an estimated 10 percent reduction in 
locomotive diesel PM emissions from idling near rail yards. This is a result of both 
requirements for the installation of idle reduction devices, and new statewide idling 
restrictions. 

In calculating the emissions benefits, staff based their analysis on the findings of the 
Roseville Rail Yard Study, which indicated that idling from all locomotives in the rail yard 
accounted for about 45 percent of the diesel PM emissions. In the RoseviUe Rail Yard 
Study, idling emissions were segregated by activity type (e.g., hump, trim, maintenance, 
fueling, switching, etc.), with discrete idling durations prescribed to each activity type. 
Staff used this data to evaluate what impacts the idling reductions specified in the 
Agreement would have on the diesel PM emissions associated with idling at the 
Rosevilie rail yard. 
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Staff segregated the different idling activities in the Roseville Rail Yard Study into 
essential and non-essential idling, as defined in the Agreement. Staff then assumed 
that all non-essential idling would be limited to 60 minutes for interstate locomotives, 
and 15 minutes for intrastate locomotives. Using this approach, staff estimates that 
overall idling at the Roseville rail yard would have been reduced by 25 percent under 
the idling provisions of the Agreement. This.provides a corresponding 25 percent 
reduction in diesel PM emissions associated with idling, or a corresponding 10 percent 
reduction in total diesel PM emissions from the Roseville rail yard. 

These emission benefits will be further enhanced in the future as line haul locomotives 
are equipped with anti-idling devices, either through the purchase of new, Tier 2 
locomotives which are manufactured with these devices already installed, or through the 
retrofit of existing, in-use locomotives. 

C. Early Introduction of Low Sulfur Diesel Fuels Emission Beneflts 

Staff estimates that the early introduction of ultra-low sulfur (15 ppm) diesel fuels into 
the locomotive fleet will provide at least an estimated 7 ~ercent reduction in diesel PM 
emissions in and around rail yards. 

Federal on-road diesel fuel is the primary diesel fuel currently supplied to locomotives 
fueled in California. Ultra-low sulfur diesel fuel relative to current federal on-road diesel 
fuel would provide about a 5 percent reduction in diesel PM emissions from 
locomotives. Based on information from the Roseville Rail Yard Study, staff estimates 
that line haul locomotives represent about 67 percent of the total diesel PM emissions 
from the Roseville rail yard. Also, since line haul locomotive fuel tanks typically have 
residual fuel in them (estimated to be about a third of a tank) when they are refueled in 
California, these locomotives are only filled to about 67 percent of their capacity while 
within California. Based upon this information, staff estimates that the use of ultra-low 
sulfur diesel fuel in line haul locomotives will provide about a 2 percent reduction in 
diesel PM emissions. These reductions will be further enhanced to the extent that the 
ultra-low sulfur diesel fuel used is California diesel fuel, which provided additional diesel 
PM emission benefits relative to federal on-road diesel fuel. 

These reductions complement the anticipated reduction in diesel PM associated with 
the recentlv aDDr0ved reauirements for the use of California diesel fuel in intrastate - . .  
locomotives. Staff estimate that this requirement will reduce diesel PM emissions in 
and near rail yards by about 5 percent. 

D. Visible Emission Reduction and Repair Program Emission Benefits 

The railroads currently estimate that both their interstate and intrastate locornotives 
operatina in California achieve a 98 percent com~liance rate for meetina existina visible - 
emissionstandards. The visible emission reduction and repair programof the . - 
Agreement requires both railroads to achieve a 99 percent.compliance rate and to 
repair, within 96 hours, those locomotives identified as excessively smoking. This will 
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reduce the incidence of looomotives with excessive emissions by 50 percent from 
current levels. 

Staff estimates that a locomotive with excessive visible emissions can have djesel PM 
emissions significantly greater than a properly operating locomotive. By   educing the 
incidenoe of these locomotives operating in the State, staff estimates that this will 
provide about a 3 percent reduction in locomotive diesel PM emissions near rail yards. 

E. Potential Emission Reduction Impacts Associated with Rescinding the 
Agreement 

The Agreement provides signifcant and immediate locomotive emission reductions that 
are needed to reduce exDosure and risk around rail vards. Rescindina the Agreement 
will forfeit these emission reductions. There is little likelihood that they would-be 
restored through a second negotiation with the railroads. ~ltematively, rules approved 
bv ARB or local air districts to control locomotive emissions would likelv be challenaed 
incourt and possibly preempted, resulting in no emission reductions. At a minimu;, the 
implementaion of any A R B O ~  local air district rule that successfully withstood a legal 
chaHenae would be sianificantlv delaved. This would result in little or no emission 
reducti&s in the inte6ening period, i s  opposed to the immediate emission reductions 
provided by the Agreement. 
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X. PUBLIC COMMENTS AND CONCERNS WITH THE AGREEMENT 

This Chapter provides a summary of the public consultation meetings, and also 
summarizes the comments received and staff's responses. 

A. Public Consultation Meetings on the Agreement 

Upon direction of the Board, staff held two public consuftation meetings to solicit public 
comment on the Aareement. One meeting was held on August 10,2005 in Sacramento 
and the second on-the evening of ~ugus t  31,2005 in commerce. staff presented 
information on the program elements-of the Agreement, discussed key issues, and 
acceoted both verbal and written Dublic comments. At both meetinas, staff ~rovided - .  
spa;ish translation services to those who needed it. 

Approximately 100 people attended the meeting in Sacramento, and over 250 people 
attended the meeting in Commerce. Eighty-eight people testified on the Agreement, 
including 30 persons testifying as individuals or members of community groups, 
28 elected officials, 7 representatives of local air districts, 18 environmental 
organizations, and 5 representatives of business groups, including the UP and BNSF 
railroads. Table X-I lists the 24 communities represented by individuals who testified at 
the meetings. 

Table X-1: 
Communities Represented by Individuals Testifying 

at the Public Consultation Meetings 

A list of the individuals who testified at the meetings, who they represented, and their 

Alhambra 
Bell Gardens 
Bradbury 
Chino 
Claremont 

. . 

position on the Agreement, is provided in ~ppendb C. Appendix D provides a list of all 
of the individuals who noted their attendance at the meetings by placing their names on 
the sign in sheets provided. 

Commerce 
Colton 
Compton 
Los Angeles 
Long Beach 

Staff responses to these comments are provided below. A complete listing of the 
individuals and organizations that submitted written comments, and their ~osition on the 
Agreement, is pr&ided in Appendix E. 

Pasadena 
Pico Rivera 
Mira Lorna 
Montebello 
Newhall 
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Oakland 
Ontario 
Rosemead 
San Bernardino 

Santa Monica 
South Gate 
Temple City 
Wilrnington 



B. Public Comments and Concerns with the Agreement 

A large majority of those providing testimony expressed opposition to the Agreement 
and requested that the Board rescind the agreement. Many comments suggested that if 
the Agreement is not rescinded, it should be modified in various ways. Nearly all of 
these comments were received from residents and elected officials from southern 
California, as well as from SCAQMD staff. The stated basis for this position is a belief 
that the development of the Agreement was flawed, and that its substance is weak. 
Many of these commenters have also indicated that more effective measures that could 
have been approved by the Legislature or local air districts were stalled or withdrawn 
due to the Agreement. 

Staff has received comments from businesses in support of the Agreement and other 
local air districts that conditionally support the Agreement. These comments are 
supportive of the Agreement's ability to achieve emission reductions from a source 
category that is significantly preempted under federal law from local and State 
regulation, and reflect a belief that proposing a regulatory approach to achieving these 
benefits is vulnerable to significant legal challenge and extended litigation, with no 
guarantee of ultimately achieving any emission benefits. 

Staff has summarized the comments received into ten broad comments: 

The Agreement should be rescinded; 
The Agreement was inappropriate and bad public policy; 
The Aareement is not necessary; 
The ~greement caused pending legislation to be withdrawn; 
The Agreement interferes with local rulemakings; 
The release clause should be removed; 

- 

The Agreement is not stringent enough; 
The Agreement interferes with enforcement of existing laws and regulations; 
The Agreement is not enforceable; and 
The penalties in the Agreement are not consistent with State law. 

1. The Agreement is so flawed that it should be rejected by the 
Board and rescinded. 

The Agreement will obtain significant locomotive emissions reductions that are needed 
to reduce exposure and risk around rail yards. Rescinding the Agreement will forfeit 
these reductions. There is little likelihood that they would be restored through a second 
negotiation. 
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2. It was inappropriate and bad public policy for the railroads and 
ARB to reach such an agreement with no opportunity forpublic 
comment and input. The exclusion of the public from the 
development process violated the Board's commitment to 
Environmental Justice and open participation. 

The Agreement was a negotiated document, entered into voluntarily between the 
railroads and ARB. There are wide differences among other parties regarding both the 
acceptable content and appropriateness of any voluntary agreement dealing with 
railroad operations. Staff concluded it would be impossible to directly involve interested 
parties in the negotiations and reach any meaningful agreement. Because public 
participation is critical at individual rail yards, the elements of the Agreement provide for 
significant community interaction, which had not occurred to date. Staff viewed the 
other aspects of the agreement (idling, clean fuels and smoke reduction), whereby the 
railroads committed tostatewide, unilateral actions to reduce emissions, as purely 
positive steps that could be pursued without extensive public debate. 

To address concerns raised in regards to the lack of public process during the 
development of the Agreement, the Board resolved at its July 2005 meeting that they 
and the public be notified prior to commencing any MOU negotiations and that the 
Board approve all future negotiated agreements before they become effective. With this 
action, the Board has ensured that both they and the public will be aware of any future 
agreements, while recognizing the use of negotiated agreements as a useful air 
pollution control tool, especially from sources where direct regulatory authority is 
uncertain. The Board also decided to review the current Agreement in a public Board 
meeting which is scheduled for October 27, 2005. 

3. It was not necessary for ARB staff to enter into an agreement with 
the railroads because ARB already has the legal autho;ity to adopt 
regulations that achieve the same goals as the Agreement. 

The California Legislature has granted ARB broad authority to regulate locomotive 
emissions, and has specifically directed the ARB to achieve the maximum degree of 
emission reductions by the earliest practicable date from off-road equipment and 
vehicles, including locomotives. However, while this authority under State law is quite 
clear, preemption limitations at the federal level, which are supreme to State law, 
restrain the ability of ARB to engage in a regulatory approach relative to railroad 
emissions. As previously discussed, these limitations resuft from several federal 
statutes, including the federal CAA and the ICCTA, as well as the United States 
Constitution. These limitations provide that the Agreement, as opposed to regulation, 
was the preferable course of action to ensure timely and certain emission benefits from 
railroad operations. 
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4. The Agreement caused pending legislation supported by the 
South Coast District, environmental and communitv a r o u ~ ~  to be 
withdrawn.   he ARB should modifL its opposition~~th&e bills and 
support their passage as the appropriate mechanism to reduce 
emissions from railroad operations. 

There were three bills in this year's session of the Legislature that focused on potlution 
from railroad operations. The Administration opposed two of these bills: Assembly Bill 
(AB) 888 and Senate Bill (SB) 459. However the opposition to these bills is not related 
to any element of the Agreement, and ARB's position would have been the same in the 
absence of negotiation of the Agreement. 

AB 888 (De La Torre) addresses emission controls for diesel equipment at rail yards. 
The Agreement does not address the subject matter of AB 888. ARB opposed this biH 
because the ARB is proposing a statewide rulemaking to address emission controls for 
diesel-powered cargo handling equipment that applies to intermodal facilities. The 
Board will consider this rule in December 2005. Staff is also developing more broad 
regulations for off-road engines and equipment throughout the State, which will include 
non-intermodal rail yards, that the Board will consider in 2006. The Administration 
opposed AB 888 because it duplicates ARB's pending rulemakings. 

Senate Bill 459 would impose mitigation fees on the railroads. The Administration 
opposed Senate Bill (SB) 459 (Romero) on the grounds that it is federally preempted, 
will invite litigation, and, if signed, could invalidate the 1998 MOU. Such an action 
would jeopardize substantial emission reductions in the South Coast Air Basin. SB 459 
has no direct relationship to the contents of the 2005 Agreement. 

The remaining bill, AB 1222 concerns remote sensing of locomotives and is anticipated 
by and consistent with the Agreement. AB 1222 was signed by the Governor on 
October 6, 2005, and will be implemented per the legislation. 

5. The Agreement interferes with local mlemaklngs and is counter to 
the ~r inc ipk that local agencies have the right to Rursue more 
stringent -mquirements then required s t a d d e .  ' 

The Agreement does not limit or restrict any existing authority for local air districts. 
Local air districts maintain their authority to adopt appropriate rules and regulations 
consistent with the scope of their regulatory authority under state and federal law. 
Recwnizina this. one local air district has initiated rulemakina efforts under its state 
authGity toyequie health risk assessments at rail yards withk its boundaries, and to 
limit locbmotive idling. However, these actions, especially as t w y  relate to locomotive 
idling restrictions, are questionable under federal preemption. 
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The Agreement provides benefits that could be lost if local air districts decide to 
exercise the state authority they have. Therefore, each agency will need to consider 
this factor prior to taking actions that overlap with the statewide Agreement. 

Because railroad and rail yard operations and their associated emission impacts are 
statewide, staff believes there is substantial merit in taking a uniform approach relative 
to manv asvects of rail overation. This avvroach is consistent with many California air < .  

~ollution control programs addressing statewide sources, including fuel specifications, 
motor vehicle emision standards, and consumer products. A statewide approach also 
vrovides a uniform set of comvtiance reauirements for railroads. allowing them to more 
kffectively manage their operations and train employees to meet emission reduction 
obligations. This is important since train crews can traverse many different parts of the 
state over a short period of time, and compliance with a patchwork of different 
operational standards in different parts of the state would be very difficult and 
cumbersome for the railroads to observe. 

6. The release clause should be deleted (the release clause allows 
the railroads to opt out of portions of the agreement if subject to 
overlapping local control. It is usually referred to by commentets as 
the "poison pill".) 

The railroads operate nationally and believe uniform operating requirements throughout 
the state are essential for a consistent and efficient mechanism to imblement 
operational changes that produce emission reductions. Because of this, during the 
negotiations, the railroads indicated that any agreement had to ensure that they would 
not have to comply with multiple requirements within the State. Staff does not believe 
that the railroads would have entered any agreement that could obligate them to two 
overlapping, and potentially inconsistent methods of control. 

Much of the concern about the release clause is based on the ability of the railroads to 
apply it on a statewide basis, even if overlapping requirements are being pursued in 
only one area. The railroads would incur significant risk in exercising this option, 
knowing that other local air districts could decide that it is in their interest to adopt their 
own local regulations. This could result in a patchwork of different regulations within the 
state. If the railroads decide to ovt out of an element of the Aareement because of a 
local action, staff believes that the best course is to work with The railroads to convince 
them it is in their interest to implement the Agreement in all other areas. 

7. The Agreement is not stringent enough. 

The Agreement achieves very significant reductions and represents the maximum 
commitment staff could obtain through negotiations. The Aareement achieves emission 
benefits where they would otherwisebe dkcult or impossibie for the ARB or local air 
districts to obtain via regulation. Staff believes that most of what could be achieved, 
with respect both to content and timing, is included in the Agreement. 
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Since many of the program elements of the Agreement are potentially preempted, the 
Agreement arauablv achieves emission benefits that would otherwise be difficult for the 
ARB or local Sr disiricts to obtain with any certainty. Without the Agreement, benefits 
realized through actions that would othe~lise be preempted would only be achieved 
through action by the U.S. EPA. 

However, it is uncertain at this time when the U.S. EPA may promulgate regulations that 
address idling, risk mitigation at rail yards, or the evaluation of future technologies. The 
Agreement ensures that these elements are implemented in the near term, with 
opportunities for the program elements to be superseded by more stringent action at the 
federal level. 

8. The Agreement interferes with enforcement of existing laws and 
regulations. 

ARB and local air districts' authorii over rail yards and locomotives to enforce existing 
laws and regulations will not change as a resilt of the Agreement. This includes 

- 

statutow authoritv to cite locomotive o~erators for visible emission violations as 
specified under ~ea l th  and Safety code section 41701, nuisance violations as specified 
under Health and Safety Code section 41700, or any other applicable statute, local air 
district rule or regulation applicable to locomotives and rail yards that is not subject to 
federal preemption. The Agreement provides an additional tool for ARB and local air 
districts to use to ensure that railroads are implementing appropriate measures to 
reduce their emission impacts. 

9. The Agreement is not enforceable. 

The Agreement is enforceable at both the state and local level. Some elements, such as 
the lo6omotive idling provisions, can be enforced through direct enforcement by either 
ARB or local air district staff upon comaletion of ARB develo~ed enforcement trainina. - 
Others, such as failure to comply with ihe repair requiremenis for locomotives with 
excessive visible emission, are subject to enforcement action allow staff to ensure, on a 
regular basis. that the reauirements of the Aareement are implemented. Violations of 
a& of these provisions can result in escalatiig penalties thai can become quite 
substantial based on the number of locomotives involved and the number of days over 
which the violation occurred. 

Failure on the part of the railroads to implement the necessary steps to meet the 
performance standards, training, or compliance date requirements of the Agreement 
can result in even more substantial penalties. Staff will monitor compliance with all 
provisions of the Agreement, and seek penalties as appropriate for failure to comply. 
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10. The penalties provided in the Agreement are not consistent with 
those provided in state law for vialations of air pollution laws and 
regulations from other air pollution sources. 

Staff believes the penalty structure of the Agreement is adequate to ensure that the 
railroads fully implement and meet their obligations under the Agreement. This includes 
penalties of up to $1,200 per locomotive, per day, for both individual violations of either 
the idking or smoking locomotive repair provisions, as well as more substantial penalties 
of up to $40,000 per month for failure to implement specific program elements. 

While these penalties are not as significant or prescriptive as is provided under the 
Health and Safety Code for violations of state or local regulations, they represent the 
level of punitive action railroads would agree to for failure to meet any of their 
obligations under the Agreement. Also, staff believes these penalty amounts are 
consistent with the penalty assessments local air districts have collected through mutual 
settlement agreements with other sources under their jurisdiction for comparable 
emission violations. 
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XI. Acnlnn~s ALREADY UNDERWAY TO IMPLEMENT THE AGREEMENT 

This chapter discusses the initial activities of the staffs of the both the ARB and 
railroads to begin the implementation of the Agreement. 

A. Railroad Implementation Efforts 

The railroads have already begun to implement certain program elements, including 
providing required information to ARB. 

1 Idling Reduction Program 

Both railroads have submitted their lists of idling reduction Program Coordinators. 
These lists identify those railroad employees who will be responsible for the 
implementation of the idling reduction programs for all of the Designated and Covered 
Rail Yards. 

Both UP and BNSF have also submitted their inventories of intrastate locomotives. This 
information will be used by staff to update the number and location of intrastate 
locomotives operated by UP and BNSF in the state. This information will also serve to 
establish the baseline for determining the number of intrastate locomotives with and 
without idle reduction devices, and the number of locomotives that must be retrofitted 
with anti-idling devices over the next three years. 

Under the Agreement, both railroads had the opportunity to submit to ARB a more 
detailed list of necessary maintenance activities that require essential idling. Both 
railroads have declined to do so, eliminating any opportunity for the railroads to later 
argue that nonessential idling meant something more than was expressly set forth in the 
Agreement. 

2. Visible Emission Reduction and Repair Program 

Both railroads have submitted their lists of visible emission Program Coordinators. 
These lists identify those railroad employees who will be responsible for the 
implementation of the visible emission reduction programs at each of the Designated 
and Covered Rail Yards. 

Both railroads have also submitted their plans to establish a visible emission reduction 
and repair program. Staff has begun to complete a full review of these plans. Staff will 
provide an assessment of these plans as part of an update to the Board. 

3. Training Programs 

Both railroads have submitted their plans to train appropriate rail yard staff and train 
crews on the idling requirements of the Agreement, and the individual visible emission 
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reduction and repair program plans. Staff has begun to complete a full review of these 
plans, and will provide an assessment of these plans as part of an update to the Board. 

4. Railroad Complaint Process 

Both railroads have submitted their plans to develop a process for informing members 
of the community regarding: 

1) How community members can report excessively idling locomotives and 
locomotives with excessive visible emissions to each railroad; and 

2) How each railroad will notify community members of what corrective action@) 
have been taken by the railroad to address any complaints. 

Staff has begun to review both the UP and BNSF plans. Staff intends to work with the 
railroads, local air districts, and local communities to evaluate the railroads' process, 
and develop recommendations to ensure that the system is responsive and 
accountable. 

a 

B. ARB Implementation Efforts 

Staff has already begun to implement certain program elements of the Agreement. 
These implementation efforts have included a substantial amount of outreach and 
involvement with local air districts to invite participation and develop cooperative 
strategies to address rail yard and locomotive emission impacts. 

I. Meetings with Local Air Districts 

Staff has met with the staff of the local air districts that contain a Designated Rail Yard. 
These meetings were intended to discuss the program elements of the agreement and 
to seek air district input on the implementation and community involvement 
components. Staff has met with the following local air districts: 

Bay Area Air Quality Management District; 
Mojave Desert Air Quality Management District; 
Placer County Air Pollution Control District; 
Sacramento Metropolitan Air Quality Management District; 
San Diego County Air Pollution Control District; 
San Joaquin Valley Unified Air Pollution Control District; 
South Coast Air Quali i  Management District; and 
Yolo-Solano Air Pollution Control District. 

Staff has briefed a number of other air districts at recent meetings of the California Air 
Pollution Control Officer's Association, and has offered to meet individually with any 
other interested local air district. Staff has also provided information on the Agreement 
to the Locomotive and Rail Sector Working Group of the West Coast Collaborative. 
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2. Development of an ARB Rail Ysrd Website 

On August 1,2005, staff established a "Rail Yard Emission Reduction" website at: 
htt~:lhnrww.arb.ca.nov/railvardlrailvard.h. This website is intended to provide 
information to the public about the ARB'S ongoing efforts to reduce the emission 
impacts of rail yard operations, including staffs activities to implement the Agreement 
and other related railroad information. Key information provided on the Rail Yard 
Emission Reduction website includes: 

What's new; 
Upcoming events and meetings; 
How to file a complaint, including contact information for raflroads, ARB, and 
local air districts; 
Information on the Agreement, including a copy of the Agreement and fact 
sheets; 
lnformation on the DRRP and associated activities; 
Rail yard HRAs; 
Links to websites operated by the railroads, locomotive manufacturers and 
government agencies with jurisdictions over railroad activities; and 
lnformation on the ARB'S locomotive activities, induding information on the 1998 
MOU, Califomia diesel fuel requirements for intrastate locomotives, and 
U.S. EPA's locomotive emission standards program. 

3. Designated Rail Yard Visits 

Staff worked with UP and BSNF to visit a significant number of the Designated Rail 
Yards. The mmose of these visits was to observe the overall o~erations and the 
relative levei of activity at each rail yard, and the proximity of residences and other 
businesses to the rail yard and nearby arterial highways and freeways. The rail yards 
visited are provided below in Table XII-I . 

Local air district staff was invited to participate in the site visits. In northern California, 
the Bav Area Air Quaiitv Manaaement District (BAAQMDI was unable to attend due to a 
schedhinn conflict. ~ G f f  will Grange to reschedule site visits for staff of the BAAQMD. 
In southern California, SCAQMD staff participated in all rail yard visits. Staff also plans 
to work with both railroads and local air districts to schedule visits to the remainino " 
Designated Rail Yards later in the fall of 2005. 
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Table XII-I : 
Designated Rail Yard Site Visits 

I Mira I nma I I IP I 

4. Development o f  a Locomotive Complaint Program 

As was previously discussed, staff has also begun to cooperatively develop with local 
air districts a statewide community reporting program for idling and smoking 
locomotives. Staff initiated a meeting in early September 2005 with local air districts to ' 
discuss how to design and implement a statewide rail yard complaint process, including 
how to best utilize the individual Program Coordinators identified by the railroads. Over 
a dozen local air districts participated in the meeting. Further meetings with local air 
districts will be scheduled in the near future to finalize the development of this program. 

5. Enforcement Training 

Currently, ARB training staff offers a visible emission evaluator program. This three-day 
course is a basic overview of air pollution, emphasizing visible emissions evaluation. 
Participants are trained to read visible emissions and will have the opportunity to obtain 
visible emissions evaluation certification. This certification is valid for six months and 
recertification must be obtained twice a year. Additional topics include air pollution and 
its effects, meteorology, water vapor plumes, air pollution law, inspection procedures, 
and diesel smoke enforcement. ARB training staff has contacted both UP and BNSF 
regarding this course offering to ensure that the appropriate railroad staff has the 
required visible emission certifications required in the Agreement. 

Also, as part of the locomotive idling enforcement provisions of the Agreement, ARB is 
responsible for developing and conducting a training program for ARB and local air 
district enforcement staff. ARB traininn staff has alreadv begun the develo~ment of this 
program. As part of the program development, ARB trininistaff will review the training 
programs developed by UP and BNSF so that enforcement staff are knowledgeable 
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about the railroads' standard operating procedures regarding locomotive idling. Once 
the development of the ARB idling enforcement training program is complete, ARB 
training staff will begin to offer locomotive idling enforcement training to ARB and local 
air district enforcement staff. 
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ARBIRailroad Statewide Agreement 

Particulate Emissions Reduction Program a t  California Raid Yards 

June 2005 

A. Parties 

The BNSF Railway Company ("BNSF'? and Union Pacific Railroad Company ("UPRR'? 
(collectively, the "Participating Railroads '7 and the Calijbrnia Air Resources Board ("ARB") 
(collectively, "the parties" or, individually, a "par@'?. 

B. Background 

1. The factual background, regulatory setting, administrative history and current rail 
vard issues are complex and important. Key background information is included in Attachment 
k, which is incorpohted into tGs ~ ~ r e e m e n t  in igentirety. 

2. The parties understand and acknowledge that the joint understandings and future 
voluntary actions described in this Agreement will contribute to efforts in California to improve 
the environment and economy of California. The parties acknowledge the important relationship 
of this Agreement to California's broader statewide efforts on goods movement. This 
Agreement has been developed based on the key principles of California's goods movement 
efforts: (a) that the state's economy and quality of life depend upon the efficient and safe 
delivery of goods to and from our ports, rail yards, and borders, and, at the same time, (b) the 
environmental impacts associated with California's goods movement must be managed to ensure 
the protection of public health. 

3. ARB and the Participating Railroads are committed to working together to ensure 
that this Agreement achieves its objectives. In entering this Agreement, the parties recognize 
that rail vards o~erated by the Participating Railroads are located throughout the state and that 
emissiods fromiail yardsare a matt; of &te concern. Certain measures to reduce these 
emissions can be best addressed on a statewide rather than local level. 

4. The parties also recognize that the Participating Railroads are federally regulated 
and that aspects of state and local authority to regulate railroads are preempted. The parties 
believe that a consistent and uniform statewide approach to addressing emissions at rail yards is 
necessary and will provide the greatest and most immediate health and welfare benefits to the 
PeODle of California Nothing in this Agreement is intended to affecit the scope of existing . - - - 
preemption or ARB'S regulatory author&. 

5. The parties agree that this Agreement takes another step in the near and mid-term 
efforts to improve the environment for the citizens of California, and that ARB and the 
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Participating Railroads will continue to collaborate in order to address the environmental impacts 
of railroads in California. 

C. Program Elements 

These Program Elements apply to the California rail yards identified herein and will take 
effect as of June 30,2005 (the "Effective Date"). For purposes of this Agreement, L'feasible'' and - .  

"feasibly" refer to measure; and devices that can be implemented by the Participating Railroads, 
giving appropriate consideration to costs and to impacts on rail yard operations. 

1 Locomotive Idling-Reduction Program. 

The goal of this Program Element is to effectively eliminate non-essential locomotive idling, both 
inside and outside of rail yards. It is anticipated that the locomotive idling-reduction program 
will expedite the installation of locomotive idling reduction devices and implement highly- 
e#ective locomotive operational idling reductionprocedures in California. 

(a) Automatic Idling-Reduction Devices Shall Be Installed on Intrastate 
~ocomotives ~x~edi t ious l~ . '  The Participating Railroads shall install automatic idling-reduction 
devices on all intrastate locomotives based in California that are not already so equipped as of 
the Effective Date in accordance with the following schedule: 

' AU new locomotives purchased by the railroads that are used in interstate service come &om the manufacturer 

Date 

June 30,2006 

June 30,2007 

June 30,2008 

already epuipped with automatic shutdown devices. "Intrastate locomotives" have the same meaaing as in 13 
Cal. c&R&. g 2299@)(5) and 17 Cal. Code Regs. 5 931 170(5). Note: These re.gulations have been adopted 
by the Califomia Air Resources Board, and submitted to the Califomia Ofhce of Administrative Law ("OAL.") 

Cumulative Percent of Unequipped Intrastate 
Locomotives To Be Equipped by Date 

35% 

70% 

>99% 

fir approval. OAL. has until July 5,2005 to make a detamhtion. 

2 

- 
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(b) 
Reduction Devices. The automatic idling-reduction devices shall limit locomotive idling to no 
more than 15 consecutive minutes. If the engine characteristics of a particular locomotive model 
will not allow a 15 minute shut-down cycle without asking excessivecomponent failures, the 
automatic idling-reduction devices required pursuant to subsection (a) shall reduce  owm motive 
idling by the maximum amount that is feasible. 

(c) Inventow of Intrastate Locomotive Fleet. Within 60 days after the 
Effective Date, the Participating Railroads will provide information on their intrastate 
locomotive fleet based in California, including locomotive manufacturer, model number, 
certification level, locomotive number, the availability of automatic idling-reduction devices for 
each locomotive make and model, and the idling reduction limits these devices can feasibly 
achieve. The Participating Railroads will also provide information regarding intrastate 
locomotives based in California already eauiuwd with automatic idling-reduction devices. This - - - -  
information shall include locomotive number, manufacturer, and model of the automatic idling- 
reduction device installed, the idling reduction limits that the device can feasibly achieve, date of 
installation, and any other inforination the railroad or ARB may deem necessary. Every April 
thereafter, the Participating Railroads agree to submit the same information for each intrastate 
locomotive equipped with an automatic idling-reduction device under subsection (a) during the 
previous 12 months. As part of its annual report to ARB, the Participating Railroads will also 
report the number of locomotives and overall percentage of locomotives owned by them 
nationwide that foreseeably may operate in California and that have been equipped with 
automatic idling-reduction devices during the previous 12 months. 

(d) Performance Standards for Locomotives Not Eauiuwed with Idline 
Reduction Devices. Notwithstanding the Participating Railroads' obligation to install automatic 
idling-reduction devices on at least 99 percent of their intrastate locomotives by June 30,2008, 
the Participating Railroads agree to exert their best efforts to limit the non-essential idling of 
locomotives not equipped with automatic idling-reduction devices. In no event shall a 
locomotive be engaged in non-essential idling for more than 60 consecutive minutes. The 
Participating Railroads shall limit non-essential idling of locomotives installed with automatic 
idling reduction devices to the limits specified in subsection @). 

(e) Exceutions to Idlina Limits. Subsections @) and (d) shall not apply when 
it is essential that a locomotive be idling. It shall be considered essential for a locomotive to idle 
to ensure an adequate supply of air for air brakes or for some other safety purpose, to prevent the 
freezing of engine coolant, to ensure that locomotive cab temperatures in an occupied cab remain 
within federally required guidelines, and to engage in necessary maintenance activities. The 
parties agree that necessary maintenance includes, but may not be limited to, fueling, testing, 
tuning, servicing, and repairing. Within 60 days after the Effective Date, the Participating 
Railroads may submit to ARB for consideration a more exhaustive listing of necessary 
maintenance activities that require extended idling, which shall be used in enforcement of this 
Program Element. An unoccupied locomotive shall include either an individual locomotive with 
no personnel on-board, or the trailing locomotives in a consist where only the lead locomotive 
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has personnel on-board. It shall be considered essential for an unoccupied locomotive not 
equipped with an automatic idling-reduction device to idle when the anticipated idling period 
will be less than 60 minutes. The Participating Railroads shall make efforts to notify train crews 
of anticipated wait times for such events such as train meets, track repair, emergency activities, 
etc. which could result in idling events greater than 60 minutes. 

(0 Particioating Railroads' Idling Reduction Training Proaams. Within 90 
days after the Effective Date, the Participating Railroads and ARB agree to establish procedures, 
training and any other appropriate educational programs necessary to implement and execute the 
provisions of this section. ARB will provide the necessary training for ARB inspectors and, if a 
district desires to participate in this Program Element, for inspectors from local districts. The 
Participating Railroads will provide the necessary training for locomotive operators, local rail 
yard and regional dispatchers, and any other appropriate rail yard employees. Such training shall 
include instruction that appropriate rail yard employees shall shut down locomotives not .. . 

equipped with idling-reduction devices if they become aware that nonessential idling will exceed 
60 minutes. The Partici~atine Railroads and ARB shall undertake efforts to assure comoliance - 
with the provisions of this section, including maintaining records of training. The Participating 
Railroads and ARB shall make every reasonable effortto minimize the amount of time to 
complete this training. Information on the establishment, implementation (including training 
schedules), and compliance with the training components of this subsection, and any other 
information the railroad or ARB may deem necessary, shall be provided to the designated ARB 
representative within 120 days of the Effective Date of this Agreement, and every April 
thereafter. 

(g) Particioating Railroads' Rail Yard Idling Reduction Promam 
Coordinators. This subsection applies to the rail yards listed in Attachment A (the "Designated 
Yards"), plus the rail yards listed in Attachment B (the "Covered Yards"). To implement the 
standards established by this section, the Participating Railroads will establish a single point of 
contact (a Program coordinator) for all covered yards who will be responsible for ma&taining 
and orovidine records reauired to demonstrate comvliance with this section. The name and 
contkt inforkation for tde program coordinator foieach Covered Yard shall be provided to 
ARB within 30 days after the Effective Date. 

(h) Idling Reduction Promam Community Rmortinrr Process. Within 60 days 
after the effective date and in coniunction with ARB and local residents, the respective 
Participating Railroad shall estabiish a process at each Covered Yard in the state for informing 
members of the community regarding how they can report excessively idling locomotives and 
notifying them of what actions have been taken by the railroad in addressing any identified 
problems. 

(i) ARB Locomotive Idling-Reduction Enforcement Proeram. A detailed 
enforcement protocol to determine the specific procedures for enforcing this Program Element 
will be developed by ARB no later than December 3 1,2005, and updated as necessary, to ensure 
that each ARB or participating air district staff who is enforcing the provisions of this Program 
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Element is knowledgeable of the provisions, intent and protocols gave this section. Each 
notice of violation (NOV) issued for this Program Element shall include a detailed description of 
the alleged violation, inciuding time, identifidon and location of the lloeomotive; all facts 
relating to subsection (b) (in the case of locomotives equipped with automatic idliig-reduction 
devices); and all facts relating to subsection (d) (in the case of locomotives not equipped with 
automatic idling-reduction devices). If possible, every NOV shalt include the Program 
Coordinator's acknowledgment of receipt of the railroad's copy of the notice by fax or 
otherwise. Copies of notices for violation of this Program Element will be provided to the 
Program Coordinator (or designee) upon completion or as soon as practical if the contact is not 
available. For an NOV issued by an air district, the district shall, within 48 hours, mail, fax or 
electronically transmit a copy of the NOV to the designated ARB representative. ARB shall 
have sole authority to assess or modify a penalty, to waive any penalty or to determine that no 
violation has occurred under this Program Element. In the event of a dispute between ARB and 
the Participating Railroad concerning a penalty, either party may activate the appeal procedures 
set forth in subsection (a)(iii) of Program Element 10. 

2. Early Introduction of Lower Sulfur Diesel in Locomotives. 

The goal of this Program Element is to achieve emission benejtsfrom the use of cleaner, lower 
sulfirr on-h fghway dieseljirel in locomotives earlier than is required under existing federal and 
California regulations. 

(a) Suvulv of Lower Sulfur On-Hiehway Diesel Fuel to Locomotives within 
California The Participating Railroads agree to maximize the use of lower sulfur on-highway 
diesel fuel in locomotives operating in California, and agree to ensure that, after December 3 1, 
2006, at least 80 percent of the fuel supplied to locomotives fueled in California meets the 
specifications for either California diesel fuel (CARB diesel) or U.S. EPA on-highway diesel 
fuel. 

(b) Nothing in this Program Element 2 is intended to supersede title 13, 
California Code of Regulations ("CCR"), section 2299, or title 17, CCR, section 931 17.~ 

3. Visible Emission Reduction and Repair Program. 

The goal ofthis Program Element is to ensure that the incidence of locomotives yith excessive 
visible emissions is very low, so that the compliance rate of the Participating Railroa&' 
intrastate and interstate locomotive fleets operating within Ca2ifornia is at least 99percent. This 
Program Element will also e w e  that a locomotive with excessive visible emissions is repaired 
expeditiously. 

These regulations have been adopted by the Caliirnia Air Resources Board, and submitted to the California 
Office of Administrative Law ("OAF) for approval. OAL has until July 5,2005 to make a determination. 
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(a) Fleet Average Performance Standard for Visible Emissions. Within 60 
days after the Effective Date, the Participating Railroads shall establish and provide ARB with a 
detailed statewide visual emission reduction and repair program. This program shall be designed 
to ensure that the visible emissions compliance rate for each of the Participating Railroads is at 
least 99 percent of the Participating Railroads' intrastate and inkcdate locomotive fleets that 
operate within Califomia, and that locomotives with excessive visible emissions are repaired in a 
timely manner. 

(b) Statewide Visual Emission Reduction and Repair Promam Components. 
The statewide visual emission reduction and repair program established by the Participating 
Railroads pursuant to subsection (a) shall include all of the following components, at a 
minimum: 

(i) An annual inspection of each locomotive that operates in 
California either through the use of an opacity meter or a certified Visible 
Emissions Evaluator. 

(ii) A process whereby any locomotive observed by any 
qualified railroad employee as having excessive visible emissions is expeditiously 
sent either for testing through the use of an opacity meter or a certified Visible 
Emissions Evaluator or to a repair facility pursuant to subsection (vii). 

(iii) The annual number of visible emission locomotive 
inspections in the yards and in the field that each railroad commits to conduct in 
order to develop a base case for determining compliance with the applicable 
standard(s). 

(iv) Provisions that the inspectors conducting inspections for 
the Participating Railroads under this subsection will maintain qualifications as 
"Visible Emissions Evaluators." 

(v) Provisions that identify and screen locomotives exceeding a 
steady state opacity measurement of 20 percent and to repair locomotives that 
exceed the currently applicable visible emissions standards. "Steady state" 
excludes start-up, &u;-hown and transitional states. 

(vi) The currently applicable visible emissions standard. 

(vii) Provisions for routing locomotives operating in California 
with excessive visible emissions to the nearest Participating Railroad's repair 
facility within 96 hours. Iftravel along its scheduledioute-will take a lo&motive 
with excessive visible emissions out of the state, it is the intent of the 
Participating Railroads to repair the locomotive expeditiously, and commit that in 
no event shall the locomotive reenter California without appropriate testing and 
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repairs having been made. Units that have been identified as having excessive 
visible emissions may be retumed to service after demonstrating compliance with 
amro~riate locomotive certification sfandads. Locomotive emissions ocmrha .- . 
during test and repair operations shall not be considered subject to the opacity or 
emissions standards. 

(viii) Provisions for 'training key employees3 and reporting 
locomotives with excessive visible emissions, as prescribed in subsection (fl of - . . 
this Program Element. 

(ix) Provisions to promptly meet and wnfer on any 
disagreements between the Participating Railroad and ARB relating to the 
Program. 

(c) Visible Emission Insuection and Reuair P r o m  Recordkeeuing 
Reauirements. As part of its visual emission reduction and repair program, each Participating 
Railroad shall record the locomotive manufacturer, model number, certification standard, unit 
number, test(s) performed, date, time and location of test(s), inspection or excessive visible 
emissions and the results of such tests. For each locomotive (including those locomotives that 
were repaired out of state) identified as having excessive visible emissions, the Participating 
Railroads shall also record which additional test(s), if any, were performed, where the defect(s) 
was corrected, what defect(s) was repaired, and when the unit w& returned to service. ~ h e s d  
records will be retained for a period of no less than two years. 

(d) Reoort on the Number of Visible Emissions Insuections. Within 90 days 
after the Effective Date, and every April thereafter, the Participating Railroads shall provide to 
the designated representative of ARB the total number of visible emissions inspections 
conducted bv the railroad and the results of those inspections, and other information the railroad . 
or ARB may deem reasonably necessary. 

(e) Failure to Meet Comuliance Standard. If, in any calendar year, a 
Participating Railroad's visible emissions compliance rate is less than the 99 percent 
performance standard specified in subsection (a), the affected Participating Raiiroad and ARB 
will meet and confer to agree on additional measures necessary to return the lowmotive fleet to 
the performance standard. 

(0 Training Reauirements for Kev E ~ D I O V ~ ~ S  for Each Covered Yard. 
Within 90 days after the Effective Date, the Participating Railroads agree to develop and 
implement a &ainiug program for key employeesfor each Covered in the state. 
Additionally, the Participating Railroads agree to have personnel who are certified as "Visible 
Emissions Evaluators" present at or near the Designated Rail Yards where locomotives are 

Examples include managers, supervisors and dispatchers. 
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maintained. Key elements of the training program include opacity inspection training to identify 
excessively smoking locomotives and development of company procedures explaining how an 
employee will report locomotive units exceeding opacity 1-ti. -The participaiing &&oads 
shall make every reasonable effort to complete this training expeditiously. 

(g) Reuort on Training Information. Information on the establishment, 
implementation (including training schedules), and compliance with the training components of 
this subsection shall be provided within 120 days after the Effective Date of this Agreement, and 
every April thereafter. 

(h) Annual Review of Visible Emission Insuection and Repair Promam. At 
least once each year, representatives of each Participating Railroad shall meet with the 
designated representative of ARB to review trends and issues in the locomotive visible emission 
inspection and repair program under this Program Element and to consider possible adjustments 
to the program. 

(i) Particivatiner Railroads' Visible Emission Inspection and Reuair Proeram 
Coordinators. Within 30 days after the Effective Date, the Particivating Railroads will establish - 
a single of contact (a "Program Coordinator") for each covered Yard in the State with 
assigned employees who will be responsible for maintaining and providing records required 
demonstrating compliance with this section, includiner tracking units that have been reuorted as 
deviating a n d m h g  certain that reported 1ocomotiGs are corrected. The Program ~bordinator 
may be an employee or a contractor. The Participating Railroads shall promptly forward the 
name and contact information of the selected program coordinators to the designated ARB staff. 

6) Communitv Reuorting Process. Within 60 days after the Effective Date 
and in conjunction with ARB, the local district and local residents, the respective Participating 
Railroad shall establish a process at each Covered Yard for informing members of the 
community on how they can report locomotives which they believe have excessive visible 
emissions and notifying them of what actions have been taken by the railroad in addressing any 
identified problems. 

4. Early Review of Impacts of Air Emissions from Designated Yards. 

Feasible measures that can be implemented to reduce the impact of air emissionsfiom rail yards 
should be pursued expeditiously. l%e goal of this Program Element is to expedite the 
implementation of actions that are feasible in the Designated Yard.  

(a) Early Review of Existing Im~acts of Air Emissions from Rail Yards. 
Within 120 days after the Effective Date, each Participating Railroad will review the air 
emissions from each of the Designated Yards identitied on~ttachment A to determine if feasible 
changes could lessen the impacts of locomotive and associated rail yard equipment emissions in 
adjacent residential neighborhoods while maintaining the Participating Railroad's ability to 
operate the yard efficiently. As part of this review, the Participating Railroads shall meet with 

8 
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members of the community and local air districts to discuss the concerns of the community and 
ways to address their concerns. 

@) Within 
180 days after the Effective Date of this Agreement, the Participating Railroads shall provide 
A R E  with a progress report on how the Participating Railroads plan to implement feasible 
mitigation measures in the Designated Yards. Measures which should be considered include, but 
are not limited to, providing a &ater buffer between emission sources and the community, local 
modifications to the Participating Railroads' system-wide idling requirements for anticipated low 
temperatures, and efficiency measures that reduce emissions. ARB and the Participating 
Railroads shall meet and confer as appropriate to expeditiously finalize the draft Plan. 

(c) meet in^ on the Health Risk Assessment Data Within 60 days after 
finalization of a health risk assessment developed under hogram Element 5 below, ARB, the air 
district. communitv member rwresentatives and the Participating Railroads will meet to discuss 
the finfindings of thehealth risk &essment and to discuss the concern of the community. The 
plan developed under subsection (b) shall be updated to include any additional feasible measures 
identified in the Designated Yards. 

(d) Annual Uvdates on the ImvIementation of Mitigation Measures at Rail 
m. At least once each year, the Participating Railroads will meet and confer with the 
appropriate ARB, air district, and community member representatives with a progress report, 
which will include any new alternative practices or other feasible actions that have been 
implemented in the Designated Yards (including measures implemented under other provisions 
of this Agreement). ARB and the Participating Railroads shall also meet and confer to update 
the plan developed under subsection (b) to include any additional feasible measures identified in 
the Designated Yards. 

5. Assessment of Toxic Air Contaminants from Designated California Rail 
Yards. 

ARB, the local air districts and the Participating Railroads have worked collaboratively to start 
developing uniform statewide criteria andguidelines for the evaluation of toxic air contaminants 
from rail yards in Calz~omia Many factors may influence the risks from toxic air contaminants 
at a particular rail yard, includingpopulation density, rail yard activity, rail yard diesel engine 
population and meteorology, all of which make the extrapoIation ofJindingsfiom one rail yard 
to another diflcult. The goal of this Program Element is to conduct evaIuations at all 
Designated Yarh expeditiously in order to $dent$ the riskfrom toxic air contaminants that 
these rail yards represent in relation to risks represented by other sources in the affected 
communities. 

(a) ARB Criteria and Guidelines. ARB will continue to develop criteria and 
guidelines for the identification, monitoring, modeling and evaluation of toxic air contaminants 
from Designated Rail Yards throughout California. ARB will continue to work collaboratively 
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with affected local air districts, cities, counties and the Participating Railroads to develop 
consistent, comprehensive and accurate criteria and guidelines for use in evaluating toxic air 
contaminants from Designated Yards and other sources in the affected communities statewide. 

@) Collection of Data for Overall Health Risk Assessment. Within 90 days 
after the Effective Date, the Participating Railroads shall submit a proposed study plan which - .  
provides an outline and timeline of components and data that will be provided to-ARB in order 
that a health risk assessment may be completed for each Designated Yard. The timeline set forth 
in the proposed study plan will provide for a staggered start of the health risk assessments to 
better manage the associated financial and administrative burdens. Based on the study plan 
submitted by the Participating Railroads and approved by ARB, the railroads or their contractors 
will assemble the required information regarding Designated Yards at their reasonable expense 
for half of the Designated Yards within 18 months of the approval of the study plan, and for all 
of the Designated Yards within 30 months of the approval of the study plan, as set forth in 
Attachment A. At a minimum, for each Designated Yard, this information shall include rail yard 
specific activity data, an emission inventory of any resident or transient major diesel equipment 
(including locomotives, on- and off-road vehicles, and non-road engines) operating in the rail 
yard, dispersion modeling results (concentrations) of diesel emissions, collection of appropriate 
meteorological and demographic data, and any other information deemed reasonable and 
appropriate by the Participating Railroads and ARB. ARB will be responsible for assembling the 
required information for other sources significantly affecting the community. The Participating 
Railroads and ARB agree to meet and confer as to the specific nature of the data reasonably 
necessary for completion of the health risk assessment for the affected community, including the 
selection of an appropriate model(s), data formats and prioritization of the Designated Yards to 
be evaluated. 

(c) Health Risk Assessments. After receiving the data provided in subsection 
@), or any other appropriate data, ARB shall complete draft health risk assessments for the 
communities affected by each of the Desianated Yards. The draft health risk assessments shall - 
be performed using a methodology deemed appropriate by ARB and, to the extent possible, 
consistent with previous health risk analyses involving rail yards performed by ARB. 

(d) Release of Health Risk Assessment Findinas and Further Actions. Upon 
com~letion of a draft health risk assessment, ARB, the local air district, representatives from the - - 
affected community and the Participating Railroads witl meet and confer to discuss the d d t  
results. Within 90 days after the completion of each health risk assessment, ARB and 
Participating Railroads will meet and confer to finalize the risk assessment and create a process 
to determine what additional actions are necessary to communicate and mitigate the risks 
identified in the health risk assessment and put the risks in the appropriate context. 
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6. Fundiig of Mitigation Measure Components in the Agreement. 

Because many of the mitigation rnerrsures specffied in the Agreement will come at some expense, 
the parties agree that they will work cooperatively to seek any available private andpublic 
finding sources. 

(a) Potential Funding Sources for Mitigation Components in the Amment. 
Potential funding sources for the mitigation components contained in this Agreement, whether 
specifically iden3fied or potentially to be included in the future after a feasibility determination, 
include, but are not limited to: 

(i) The Participating Railroads and other industries. 

(ii) The Carl Moyer program. 

(iii) U.S. EPA programs, including the West Coast Diesel 
Collaborative. 

(iv) Any other similar, innovative or available private and 
public funding sources, including funding jointly sought by both the Participating 
Railroads and ARB. 

7. Agreement to Evaluate Remote Sensing to Identify High-Emitting 
Locomotives. 

Several studies have been conducted with motor vehicles to demonstrate technology that can 
identii high-emitting in-use vehicles along roadways. It has been suggested that this same 
technology can be similarly employed to identz9 emissions from in-use locomotives along 
sections of track However, to date, only one study has been conducted on locomotives, and it 
was not designed to demonstrate the ability to identa emissiom~om locomotives in relation to 
federal certycation levels. The goal of this Prograni Element is to evaluate the feasibility of 
using this technology to measure emissions~om in-use locomotives. 

The parties agree to implement a locomotive remote sensing pilot program based on AB 1222 
(Jones), as amended as of May 27,2005. If AB 1222 passes the Legislature as amended on May 
27,2005, and is signed by the Governor, carrying out the provisions of that Act will serve as the 
pilot project in lieu of this Program Element. If the bill fails passage, is altered from its May 
27th version or is not signed by the Governor, the parties agree to meet by no later than January 
1,2006 and discuss how to implement this Program Element. 

8. Agreement to Evaluate Otber, Medium-Term and Longer-Term 
Alternatives. 

This Agreement will implement the foregoing currently available and feasible mitigation 
measures at rail yard. EPA has commenceda fiirther rulemaking regarding "Tier 3" 
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locomotive emission standnrds, which, together with existing andpotential technologies, could 
achieve areater than a 90 vercent reduction in diesel varticulate matter emissions from 
IocomoGes at uncontrolled levels. It is also envisioned that additional measures will be deemed 
to be feasible. The goal of this Program Element is to ensure that the evaluation and 
implementation offeasible mitigation measures continues expeditiously. 

(a) Diesel Particulate Filters and Oxidation Catalvsts. The parties previously 
agreed to cooperatively evaluate the feasibility of developing Diesel Particulate Filters or 
Oxidation catalysts for use on Roots Blown switcher engines. This Agreement included 
provisions for the Participating Railroads to commit up to $5 million dollars towards this 
evaluation. Within 120 days after the Effective Date, the parties will determine whether to 
continue this evaluation. Unless the parties agree to terminate the evaluation before it is 
completed, the evaluation, including recommendations on the feasibility of this technology, shall 
be completed by December 31,2005. A detailed description of the evaluation findings to date, 
as well as an assessment of the current application of this technology to locomotives in Europe, 
will also be completed by December 31,2005. 

@) Fundinn Sources for Additional Other. Medium- and Longer-Term 
Alternatives. ~ -- To date, the diesel particulate filter and oxidation catalyst study identified above in 
subsection (a) has expended apprhimately $1.5 million. Upon completion or termination of this 
study, the Participating Railroads will propose to the Executive Officer a spending plan for, at a 
minimum. vuttina any remaining funds towards the evaluation or implementation of the projects 
identified\;elow in ~"bsection (c) or of other elements required by this ~ ~ r e e m e n t .  Approval of 
the plan will be at the discretion of the Executive Officer. The parties will also work 
cooperatively to assure the full use of other potential funding sources for the evaluation of the 
projects identified below in subsection (c). 

(c) Additional Measures. The parties agree to continue to meet and confer to 
evaluate additional measures that are feasible at the Designated Rail Yards. The initial list of 
possible measures includes: 

(i) Accelerated replacement of line haul locomotives operating 
outside of the South Coast Air Basin with lower emitting locomotives. 

(ii) Retroft or rebuild of existing line haul locomotives with 
lower emitting technology. 

(iii) The use of other lower-emitting technologies, such as 
LNG- or CNG-fueled locomotives, truck engine switch locomotives or 
battery/ele~tric hybrid switch locomotives in Designated Yards. 

(iv) Retrofit of non-locomotive diesel rail yard equipment with 
diesel particulate filters or other diesel particulate matter emission reduction 
devices. 
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(v) The use of cleaner fuels, including alternative diesel kels. 

(d) Meetinns to Evaluate Future Potential Measures. Technical evaluation 
meetings will occur no less frequently than every 6 m o n ~  and will be held at a time and place 
of mutual convenience. Community leaders, local air districts and other interested parties will be 
invited to attend these meetings and offer their perspectives. Within 30 days after the second 
meeting, the parties will jointly prepare a brief written progress report on these consultations and 
make the information available to any interested parties. 

9. Compliance Reporting. 

The goal of this Program Element is to develop effective compliance reporting for all Program 
Elements in this Agreement. 

(a) D s o f .  Within 180 days after 
the Effective Date, the parties intend to develop a mutually acceptable compliance reporting and 
inspection protocol. The parties also shall meet and confer as needed regarding the sufficiency of 
the data provided under this Agreement. 

(b) Commitment to Proeram Reviews. The parties will conduct periodic joint 
uromam effectiveness reviews on all elements of this Agreement upon a party's reasonable . - 
request and will consider modifying each of the program ~lernents-as field r a t s  are developed 
and reviewed. 

(c) Develoument of Prorrram Review Protocol. Additionally, within 180 days 
after the Effective Date, the Participating Railroads will develop a review protocol to ensure the 
highest level of program effectiveness. ARB will be asked to review and comment on the draft 
protocol. The results of the Participating Railroads' summarized submittals under the Program 
Elements in this Agreement will be provided to ARB no less than once a year. 

10. Enforcement and Penalties. 

The goal of this Program Element is to assure compliance with certain Program Elements 
specified in this Agreement. 

(a) Individual Violations. 

(i) Violations of 
Program Element I@) or (d) (Locomotive Idling Performance Standards) or 
Program Element 3Q)(vii) (repair of locomotives with excessive visible 
emissions) of this Agreement occurring on or after September 30,2005 shall be 
assessed on an individual locomotive basis (by locomotive identification number) 
during each calendar year according to the following schedule: 

$400 for the i%st violation on any day during a calendar year. 
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$800 for the second violation on any subsequent day during the 
same calendar year. 
$1,200 for the third and any subsequent violation on any 
subsequent day(s) during the same calendar year. 

(ii) Noncom~liance with other Provisions. For all other 
individual violations of Program Elements specified in this Agreement, ARB will 
notify the Participating Railroad of any alleged noncomplian&, and will provide 
the Participating Railroad a reasonable opportunity to remedy the alleged 
noncompliance. If the Participating Railroad fails to remedy the alleged 
noncompliance within a reasonable time, ARB may assess a penalty up to the 
amounts specified in subsection (a) for each day of alleged noncompliance during 
a calendar year. 

(iii)  ADD^^ to Administrative Law Judee or Mediator. A 
Participating Railroad may review all information relating to an alleged violation, 
may present additional information and defenses and may appeal alleged 
violations to an independent mediator. The parties agree to develop an efficient 
and fair appeal process under this subsection (a) within 90 days after the Effective 
Date. The adjudicatory official in the process shall be an independent mediator or 
arbitrator selected in a manner to be determined by the parties. The parties agree 
to share any costs associated with any such appeal equally. Any penalties 
received for violations of Program Elements specified in this Agreement will be 
deposited into the Carl Moyer Program account and will be distributed to the air 
district where the violation occurred. 

(iv) Re~eated Individual Violations. If ARB determines that a 
Participating Railroad has repeatedly committed individual violations of this 
Agreement in a manner that substantially impairs the goals of this Agreement, it 
shall meet and confer with the Participating Railroad. If, after conferring with 
ARB, a Participating Railroad's pattern of noncompliance is confirmed, ARB 
may seek the penalties provided in subsection (b) of this Program Element. 

(b) Penalties for Failure to Meet P r o m  Reauirements. Failure by a 
Participating Railroad to implement the necessary steps to meet the performance standards, 
training andlor compliance date requirements specified in: 

Section l(a) bstallation of Automatic Idling Reduction Devices]; 
Section 1(f) [Idling Reduction Training Program]; 
Section 2(a) [Supply of Lower Sulfur On-Highway Diesel Fuel]; 
Section 3(a) [Establishment of Visible Emission Reduction and Repair Program]; 
Section 3(f )  pisible Emission Training Requirements for Key Employees at Each 
Rail Yard]; 
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Section 4 [Review of Operating Practices in Each Designated Yard]; or 
Section 5 (b) [Collection of Data for Overall Health Risk Assessment], 

where such failure substantially impairs the pa l s  of this Agreement, shall result in the following 
penalties: 

(i) After 30 calendar days beyond the compliance date: up to 
$10,000. 

(ii) After 60 calendar days beyond the compliance date up to 
180 days after the compliance date: up to $20,000 per month. 

(5) After 180 calendar days beyond the compliance date and 
beyond: up to $40,000 per month. 

(iv) The penalties prescribed above will be waived if meeting a 
performance standard, training requirement and/or compliance date within this 
Agreement was not possible due to unforeseen and/or uncontrollable 
circumstances on behalf of the Participating Railroad(s). In the event that 
unforeseen or uncontrollable circumstances prevent a Participating Railroad from 
complying with any of the sections of this Agreement cited above, every 
reasonable effort will be made by the Participating Railroad to inform ARB as 
soon as possible, and shall include an explanation of the circumstances for 
noncompliance and how compliance will be achieved in the most expeditious 
manner. 

(v) In determining the amount of the penalties prescribed 
above, ARB or any administrative appeals panel convened under section 1 ](a) 
below shall take into consideration all relevant circumstances, including, but not 
limited to, the extent of harm caused by the violation, the compliance history of 
the Participating Railroad involved under this Agreement, and the corrective 
action taken by the Participating Railroad. 

If ARB reaches a preliminary determination that a Participating Railroad has substantially failed 
to meet a performance standard, training andlor compliance date requirement under this 
Agreement, as specified in this subsection (b), ARB shall provide notice to the Participating 
Railroad. ARB and the Participating Railroad shall meet and confer regarding the determination 
within 30 days of receipt of ARB'S notification. If ARB and the Participating Railroad do not 
reach agreement after such consultation, within 30 days ARB and the Participating Railroad shall 
submit their respective positions to an administrative appeals panel, in accordance with the 
procedures set forth in section 1 l(a). 
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(c) Enforcement of Existing Visible Emission Statutes and Regulations. 
Nothing in this Agreement shall l i t  the ability of ARB or a local air district to cite a 
Participating Railroad for visible emission violations as prescribed under any other appropriate, 
federal, state or local regulation or statute nor shall the Agreement affect the rights and defenses 
of a Participating Railroad. 

11. Administration 

(a) Consultation and Arbitration. In the event of a dispute concerning the 
meaning, implementation or enforcement of this Agreement, the party seeking to clarify or 
enforce this Agreement shall provide notice to the other party or parties affected. ARB and the 
Participating Railroad(s) involved shall meet and confer regarding the determination within 30 
days after receipt of notification. If ARB and the Participating Railroad(s) do not reach 
agreement after such consultation, within 30 days ARB and the Participating Railroad(s) 
iivolved shall submit their respective positions to an administrative aipeals-panel. '%panel 
shall be comvrised of one member selected bv ARB. one member selected bv the Particioatinn 
Railroad(s), Ada third member selected by the initial two members. The prhel shall eviuat; 
evidence provided by the parties, shall make decisions by majority vote, and shall render its 
decision as expeditiously as practicable under the circumstances. Ifthe panel finds in favor of 
ARB, it shall take into consideration the conduct of the Participating Railroad(s) during the 
pendency of the dispute, and determine whether the Participating Railroad(s) should be assessed 
a penalty for the period during which the matter was in dispute, considering the factors listed in 
section lO(%)(v). Any party dissatisfied with the outcome of the administnrtive appeals process 
may seek de novo review of the disagreement in any court of competent jurisdiction located in 
California. If judicial review is not sought, then the decision of the appeals panel will be binding 
on the parties. Each party to proceedings hereunder shall bear its own costs and fees, except that 
the costs and fees of the administrative appeal panel shall be split evenly among the participating 
parties. 

(b) Full Understandine of the Parties. 

(i) This Agreement constitutes all understandings and 
agreements among the parties with respect to the Program Elements in this 
Agreement, and supersedes all prior oral or written agreements, commitments or 
understandiis with respect to the P r o m  Elements in this Agreement. This 
Agreement s G l  be interpreted accordLg to the laws of the ~ G t e d  States and 
internal laws of the State of California 

(ii) A Participating Railroad may at any time initiate informal 
consultations with ARB to identify and resolve concerns or other issues regarding 
compliance with this Agreement. ARB may at any time initiate informal 
consultations with either or both of the Participating Railroads to identify and 
resolve concerns or other issues regarding Participating Railroad compliance with 
this Agreement. All parties to the Agreement agree to meet to discuss and 
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negotiate any revisions to the Agreement which, in the judgment of any party, are 
needed to address significant changes in circumstances or to assure that this 
Agreement continues to accomplish the objectives of the parties. Nothing in this 
Agreement shall S i t  the ability of ARB or Participating Railroads to meet and 
confer, upon 30 days notice, to replace or modify one or more Program Elements 
of this Agreement with Eurther agreements that meet the goals and prupases of 
this Agreement. 

(iii) No amendment to the Agreement shall be binding on the 
parties unless in writing and signed by authorized representatives of all parties. 
Parties shall not be responsible for failure to perform the terms of the Agreement 
where nonperformance is based upon events or circumstances that are beyond the 
reasonable control of the nonperforming party, and the events or circums@nces 
affect a Participating Railroad's ability to comply with the terms of the 
Agreement. 

(c) Release fiom Oblieations of this A~eement. The parties agree that the 
Participating Railroads shall not be required to comply with more than one agreement, 
regulation, statute or other requirement to meet the same goal of any Program Element contained 
in this Agreement. If any agency proposes to adopt any requirement addressing the goal of any 
Program Element set forth in this Agreement and affecting any area in California, the parties 
agree to meet and confer regarding any such proposal before the Participating Railroads take any 
action that would otherwise release them fiom their obligations under this Agreement. The 
parties agree that the Participating Railroads shall perform all obligations set forth in the 
Program Elements of this Agreement, unless (i) an agency or political subdivision of California 
adopts or attempts to enforce any requirement addressing the goal of any Program Element set 
forth in this Agreement (other than ARB enforcement of this Agreement) and affecting any area 
in Califomia, or (ii) U.S. EPA &opts or attempts to enforce more stringent requirements 
addressing the goal of any Program Element set forth in this Agreement and affecting any area in 
California. At any time when any of these events occurs, the Participating Railroads may elect in 
their sole discretion to be released &om their obligations under the specific Program Elements of 
this Agreement that address the same goal as any such requirements, provided that the 
Participating Railroads shall notify ARB at least 30 days in advance of their election. Nothing in 
this Agreement shall limit the rights of a Participating Railroad to challenge in any fonun any 
requirement addressing the goal of any Program Element set forth in this Agreement 

(d) Righrs and Res~onsibilities under this Aereement. Except as otherwise 
provided with regard to enforcement of visible emissions under Program Element 3, ARB is 
designated as the agency responsible for enforcement of the obligations umktaken by the 
Participating Railroads under this Agreement. The parties agree that the measures expressly 
identified in Program Element 10 are the exclusive remedy for any breach of thifs Agreement, 
and that the Pa#icipating Railroads' obligations under this Agreement cannot be enforced by an 
order for specific performance or similar injunction. Nothing in this Agreement shall a o d i  
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any existing rights of the public or any person or entity not a party to this Agreement. This 
Agreement does not create any new rights to any person or entity not a party to the Agreement. 

(e) N-. By notice given to the person listed on the signature page, the 
parties may specify the name of the person to whom notice must be given to satisfy any 
notification requirement of this Agreement. 

(9 Unless terminated in writing by mutual agreement of the parties, this 
Agreement shall remain in effect until December 3 1,2015. 
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EV WITNESS WHEREOF, the parties have executed this Agreement as of June 30, 2005. 

CALIFORNIA AIR RESOURCES THE BNSF W W A Y  COMPANY, a 
BOARD, an agency of the State of 
California 

&%9&-, 
Signature Signature 

Catherine Witherspoon 
Name (printed) 

Executive Officer 
Position 

Address for notice: 
1001 "I" Street 
P.O. Box 281 5 
Sacramento, CA 958 1 2 

UNION PACIFIC RAILROAD 
COMPANY, a Delaware corporation 

Dennis J. D m  
Name (printed) 

Executive Vice President of Operations 
Position 

Q- 2 3  LOOT 
Date: I 

Carl Ice - 
Name (printed) 

Executive Vice President, Operations 
Position 

J ~u?e  23, aoos 
.Date: June 23,2005 

Address for notice: 
2650 Lou Menk Drive, Second Floor, 
Fort Worth, TX 76131-2830 

Address for notice: 
1400 Douglas Street 
Omaha, NE 681 79 
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ATTACHMENT A 

DESIGNATED YARDS 

Yard Name 

Roseville UPRR 

WatsonlWWgton 

303 Garrad Avenue 

I 
Richmond, CA 94801 
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Stockton 

Stockton 

BNSF . 
UPRR 833 East 8" Street 

Stockton, CA 95206 
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City of Industry 

Colton 

Dolores/ICTF 

Oakland 

San Bemardino 

San Diego 

UPRR 

UPRR 

UPRR 

UPRR 

BNSF 

BNSF 

200 North " H  Street 
Barstow, CA 9231 1 

17525 E. Arenth Avenue, 
City of Industry, CA 
91748 

191 00 Slover Avenue 
Colton, CA 923 16 

2401 E. Sepulveda Blvd., 
Long Beach, CA 90810 

1408 Middle Harbor Road 
Oakland, CA 94607 

1535 West 4th Street, 
San Bernardino, CA 
924 10 
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ATTACBMENT B 

COVERED YARDS 

1 All Designated Yards 

2. UPRR additional yards: 

Anaheim 

Fresno 

Martinez 

Milpitas 

Montclair 

Portola 

Yemo 

3. BNSF additional yards: 

Fresno (Calwa) 

Bakersfield 

Pic0 Rivera 

La Mirada 

Needles 

Pittsbwg 

Riverbank 

Watson 

4. If ARB subsequently determines that it would be appropriate to include additional yards 
as covered yards under this Agreement, ARB will notify the respectively affected Participating 
Railroads, and the parties will meet and confer regarding the inclusion of the identified rail yards 
on the list of covered yards. 
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ATTACHMENT C 

1. The Participating Railroads operate national locomotive fleets that travel between 
California and other states daily, currently moving more than 40 percent of the total intercity 
revenue ton-miles of freight in the United States. Railroad networks are geographically 
widespread across the country, serving every major city in California and the United States. 
Efficient train transportation is an important factor in California and national economy. 
Railroads continue to improve their efficiency and reduce emissions per ton-mile by utilizing 
more efficient locomotives, improving freight movement operations, and by other means. 

2. Railroads need rail yards. Rail yards perform essential functions such as making 
up cross-country trains, transferring containers to and from trucks and testing and repairing 
locomotives. Rail yard operation, maintenance, repairs, modification and capacity improvements 
are also essential. The railroads have decommissioned and removed many rail yards in 
Califomia since WWII. This has benefited the immediate neighbors and communities where rail 
yards have been removed. At the same time, the railroads have found ways to increase 
efficiency and reduce rail congestion within the remaining rail yards. Intermodal transfer 
facilities are a good example of technical improvements that benefit the economy and 
environment of California. California will need more new, well-sited, environmentally superior 
facilities like these in the near future. ' 

3. ARB has conducted an initial risk-assessment study of the Roseville Rail Yard, 
and concluded that the magnitude of diesel PM emissions and the size of the area impacted by 
these emissions justified short- and long-term mitigation measures to significantly reduce diesel 
PM emissions at the rail yard. ARB believes that similar emissions and exposure levels may 
exist at other rail yards in the state. Therefore, ARB has determined that taking feasible, 
practicable, cost-effective actions to lower emissions associated with rail yard operations is both 
necessary and prudent. 

4. Following public notice and opportunity for comment, the United States 
Environmental ~ r o t e c t i o i ~ ~ e n c ~  @PA) final emissions standards applicable to 
new locomotives and new engines used in locomotives on April 16,1998 (63 Fed. Reg. 18978) 
under Section 213 of the l?ed;ral Clean Air Act (the "Final EPA ~at ional  ~ocomotiv&e"). 
EPA adopted national emission standards consisting of several tiers, applicable to locomotives as 
saecified in the Final EPA National Locomotive Rule. These standards include Tier O , 1  and 2 
&acity standards that govern visible emissions from locomotives covered by the EPA standards. 
EPA promulgated each of these emission standards based on an evaluation of technology and 
costsat the time of promulgation of the rule. 

5. The California Health and Safety Code designates ARB as the air pollution 
control agency "for all purposes set forth in federal law" (H&S Code 5 39602). ARB has 
primary authority under California law to cany out the state's mobile source programs. For 
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more than thirty years, ARB has adopted stringent emission standards applying to on-road and 
off-road vehicles under approved EPA waiverslautho~ons of preemption. The railroads 
operate many ARB c&ed heavy-duty vehicles in California n& anddare anticipated to operate 
more of them to meet goods movement demand in the future. 

6. To help attain state and federal air q d t y  standards in the South Coast Air Basin 
(the "South Coast"), the railroads and ARB entered into the "MEM0RAM)UM OF MUTUAL 
UNDERSTANDINGS AND AGREEMENTS - South Coast Locomotive Fleet Average 
Emissions Program, dated as of July 2,1998 ("1998 MOW) to implement the "Statement of 
Principles - South Coast Locomotives Program," agreed to by EPA, ARB, and the Participating 
Railroads, and dated as of May 14,1997 ("1997 SOP"). All conditions to the effectiveness of 
the 1998 MOU were satisfied or removed and the 1998 MOU took effect on January 1,2002 in 
accordance with its terms. The 1998 MOU has not been amended or terminated and remains in 
effect on the date of this Agreement. The railroads are implementing the 1998 MOU as 
anticipated. 

7. To implement the 1998 MOU, the railroads are purchasing and/or installing clean 
locomotive technologies and preparing for the rollout of the cleanest available locomotive 
technologies certified by the EPA d A g  2005-2010 period in the South Coast. The binding and 
enforceable program in the 1998 MOU continues to set one of the most successful public-private 
partnerships to achieve clean air in California. To address more recent statewide concerns about 
major rail yards in California, the railroads and ARB now wish to enter into a further statewide 
agreement to build on the emission reduction benefits achieved by the 1998 MOU. 

8. It has been widely recognized that railroads need consistent and uniform 
regulation and treatment to operate effectively. A typical line-haul locomotive is not confined to 
a single air basin and travels throughout California and into different states. The U.S. Congress 
has recognized the importance of interstate rail transportation for many years. The Federal Clean 
Air Act, the Federal Railroad Safety Act, the Federal Interstate Commerce Commission 
Termination Act and many other laws establish a d o r m  federal system of equipment and 
operational requirements. The parties rewgnize that the courts have determined that a relatively 
broad federal preemption exists to ensure wnsistent and uniform regulation. Federal agencies 
have adopted major, broad railroad and locomotive regulatory programs und& controlling 
federal legislation. At the state level in California, the Caliiomia Legislature has specifically 
limited the authority of local air districts to adopt regulations affecting the design of equipment, 
type of construction, or particular methods to be used in reducing the release of air c o n ~ a a t s  
from locomotives. (Health and Safety Code section 40702.) The Legislature has also 
specifically entrusted ARB to adopt regulations pertaining to locomotives. (Health and Safety 
Code sections 430130) and 43018(d)). 

9. The parties agree that reductions in locomotive idling and the reduction in 
operational emissions &om switch Iocomotives are feasible methods to reduce emissions of toxic 
air contaminants and to protect the health and welfare of citizens of Califomia who live near rail 
yard operations in the state. The parties also recognize that operation of locomotives in the 
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idling and switching modes is necessary for certain railroad operations. For example, it takes 
time to move railcars into line, and larger locomotives must wait while smaller yard locomotives 
assemble trains in the yard. By the same token, smaller locomotives must wait while larger road 
locomotives enter the yard, couple to trains and move trains safely out of the yard. The parties 
have determined that automatic idling-reduction devices are available for most locomotives and 
locomotive engines and that most of those devices should be able to limit idling to no more than 
15 consecutive minutes. 

10. Although the Participating Railroads have taken steps to reduce the amount of 
idling and switch locomotive emissions through introduction of new technologies, ARB has 
concluded that it is necessary to take additional steps to reduce idling on a uniform statewide 
basis. ARB has determined that it has authority to identify toxic air contaminants and adopt 
Airborne Toxic Control Measures (ATCMs) to reduce emissions from such contaminants, such 
as ARB'S recent control measure that requires intrastate locomotives to exclusively use CARB 
diesel fuel starting in January 2007. 

1 1. To address the emissions impact from rail yards across the state expeditiously, 
the parties agree that it is in the state's best interest to establish a statewide program that 
implements a uniform and consistent approach for controlling emissions of toxic air 
contaminants fiom rail yards. Statewide action is appropriate for several reasons: 

(a) ARB has the resources, knowledge, and expertise to conduct a statewide 
program addressing toxic air contaminants from California rail yards. 

(b) A uniform statewide approach would ensure that emissions from rail yards 
throughout the state are reduced and that al l  neighboring local communities receive the benefits 
of the reductions. At the same time, it would afford the Participating Railroads a consistent and 
effective way to address the emissions at its facilities. 

(c) ARB has over the years been effective in developing locomotive emission 
reduction programs in California. ARB was the agency in California that developed, negotiated 
and is implementing the 1998 Memorandum of Understanding with the Participating Railroads 
providing for the introduction of the cleanest available locomotives in the South Coast Air Basin 
by 2010. The 1998 South Coast Locomotive MOU is one of the most innovative and aggressive 
programs for turning over an entire fleet of mobile sources anywhere. 

(d) Based on the railroads' performance since the 1998 MOU, the parties 
antici~ate that the 1998 MOU and this ARB/Railroad Statewide Agreement will ensure that 
feasiGle measures to reduce emissions of toxic air contaminants f i m  rail yards are achieved in 
the most expeditious manner. ARB and the railroads wish to confirm all of their mutual 
understandings and agreements in the 1998 MOU and the 1997 SOP (as implemented in the 
1998 MOU). Moreover, they wish to confimn and ensure that the 1998 MOU will remain fully 
in effect as executed and approved and that the 1998 MOU will continue to be implemented as 
anticipated without interference. 
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12. It is in the best interest of the State and its affected communities and the railroads 
to rely on the MOU process as the principal means to continue to make progress in reducing 
emissions in the future. ARB believes that this can best be accomplished through continuing 
cooperative efforts between the Participating Railroads and ARB that ensure statewide actions 
and involve communities in expanding on yard-specific assessment and mitigation efforts. All 
parties agree that they will continue to meet and confer so that this can be accomplished. 
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State of California 
AIR RESOURCES BOARD 

Resolution 05-40 

July 21,2005 

Agenda Item No.: 05-7-5 

WHEREAS, Health and Safety Code section 39515 directs the Air Resources Board 
(Board or ARB) to appoint an Executive Off'icer who shall serve at the pleasure of the 
Board, and provides that the Board may delegate any duty to the Executive Officer that 
the Board deems appropriate, except that certain statutory reviews by the Executive 
Officer of district activities are subject to the California Administrative Procedure Act; 

WHEREAS, Health and Safety Code section 39516 provides that any power, duty, 
DurDose. function. or iurisdiction which the Board may lawfully delegate shaU be , . 
conclusi~ely presumdd to have been delegated to the ~ x e c u h e  0fiicer unless it is 
shown that the Board, by affirmative vote recorded in its minutes, specifically has 
reserved the same for the Board's own action; 

WHEREAS, Resolution 78-10, adopted by the Board on February 23, 1978, identifies 
specific powers, duties, purposes, functions and jurisdictions that the Board has 
specifically reserved unto itself; 

WHEREAS, on occasion it is appropriate for ARB to enter into Memoranda of 
Understanding or similar agreements with the owners or operators of sources of air 
pollution to achieve emission reductions that are not practicable or possible to achieve 
by state or local regulation due to constraints on ARB'S authority, primarily federal or 
international preemption (collectivety referred to as MOUs); 

WHEREAS, the Executive Officer of the ARB has entered into four such MOUs during 
the past seven years addressing I )  fleetwide average locomotive emissions in the 
South Coast Air Basin, 2) clean-UD of ctround service ectui~ment at air~orts in Southern 
California, 3) marine vessel speed rediction off the coast of ~outhern'california, and, 
most recently, 4) statewide emission and risk reduction at major railyards; 

WHEREAS, while it remains appropriate for the Executive Officer to negotiate and enter 
into such MOUs on behalf of ARB, they can involve emission sources ofgreat public 
and local community concern upon which stakeholders desire and expect an 
opportunity to be heard; and 
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WHEREAS, requiring ratification of all such MOUs and MOU amendments by the Board 
would assure an open public process where members of the public have the-opportunity 
to exmess concerns and would also ensure ultimate ratification bv a board comorised of 
direct appointees of the Governor. 

NOW, THEREFORE, BE IT RESOLVED that in addition to the powers and duties 
reserved for the Board in Resolution 78-1 0, the Board also reserves unto itself the 
power to ratify any future MOU with air pollution sources for emission reductions, or to 
amend any MOU, prior to the MOU or amendment becoming effective. 

BE IT FURTHER RESOLVED that the Executive Officer remains authorized to 
negotiate on and enter into future MOUs with air pollution sources for emission 
reductions, and any future amendments, subject to the condition that they shall not 
become effective until they are presented to and ratified by Board. 

BE IT FURTHER RESOLVED that, prior to initiating negotiations on a MOU or 
amendment, the Executive Officer shall notify the Board and public and solicit public 
comment on the subject of the MOU or amendment; when the MOU or amendment is 
brought to the Board, ARB'S Ombudsman shall report on the public involvement on the 
matter. 

BE IT FURTHER RESOLVED that ail MOUs and amendments previously signed by the 
Executive Officer and in effect as of this date of this resolution shall remain in effect, 
consistent with the terms of those MOUs, unless specific action is taken by the Board to 
withdraw from the MOU. 

I hereby certify that the above is a true 
and correct copy of Resolution 05-40, as 
adopted by the Air Resources Board. 

Lori Andreoni. Clerk of the Board 
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APPENDIX D 
LIST OF ATTENDEES AT THE PUBLIC CONSULTATION MEETINGS 

PUBLIC AlTENDANCE -SIGN IN UST 
Caiifornia Air Resources Board - Public Consultation Meeting 
Sacramento, CA - CallEPA Building, Byron Sher Auditorium 
August 10,2005 - 2:00 - 500 pm 

RESIDENTS 
Cecilla Mora 
Gordana Marija 
Angelo Logen 

ELECTED OFFICIALS 
Howard Posner 
Tamara Odisho 
Eduardo Martinez 
Oracio Gonzalez 
Michael Endiwt 
Kevin Greene 

ENVIRONMENTAL AND EJ GROUPS: 
Emily Lee 
Jesse Marquez 
Alex Marquez 
Cana Perez 
Sugvey Hernandez 
Diane Baily 
Margaret Gordon 
Jane William 
Elane Douglas 
Patti Krebs 
Rachel Lopez 

RAILROADS: 
Lanny Schmid 
Mark Stehly 
Darcy Wheeles 
Juan Acosta 
Brock Nelson 
James Diel 
Michael Barr 

IDENTIFIED AFFILIATION 
Wilmington Resident 
San Pedro Resident 
Commerce Resident 

Representing California State Assembly Committee on Transportation 
Representing California State Assemblywoman Fran Pavley 
Representing California Assemblyman Jerome E. Horton 
Representing California State Senator Ms Nell Soto 
Caiifornia Assembly Environmental Safety &Toxic Material Committee 
Democratic Floor Assembly 

IDENTIFIED AFFILIATION 
Pacific lnstitute 
Coalition for a Safe Environment 
Communities for a Better Environment 
Communlies for a Better Environment 
Communities for a Better Environment 
Natural Resources Defense Council 
Pacific lnstitute 
California Communities Against Toxics 
Coalition for Clean Air (CCA) 
Industrial Environmental Association 
Center for Community Action and Environmental Justice 

IDENTIFIED AFFILIATION 
UPRR 
BNSF 
CEAlAAR 
BNSF, 
UPRR 
UPRR 
AAR 
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LIST OF ATTENDEES AT THE PUBLIC CONSULTATION MEETINGS 

GOVERNMENT AGENCIES: 
Tom Ndenj 
Jean Roggenkamp 
Larry Allen 
Jack Broadbent 
Peter Greenwald 
Jim Clover 
lstar Dunsmore 
Jen Bolcoa 
Mat Ehrhardt 
Freya Arick 
Mike Bogdanoff 
Tom Messer 
Brian Bunger 
Barry Wallerstein 
Jack Colbourn 
Barbara Lee 
Oscar Abarca 
PomPom Ganguy 
Joseph Lapka 
Larry Greene 

OTHER 
Bob Evans 
David Arrieta 
Allan Lind 
Jason Vega 
Chris Michael 
Teresa Villegas 
Elaine Sledge 
Will Gonzalez 
Bob Lucas 

. Robert Levy 
Susan Seamans 
Steve Fritz 
Betty Hawkins 

IDENTIFIED AFFILIATION 
California Dept, of Food & Ag 
Bay Area AQMD 
San Luis Obispo APCD 
Bay Area AQMD 
South Coast AQMD 
Sac Metro AQMD 
California Dept. of Toxic Substances 
California Dept. of Health Services 
Yolo Solano AQMD 
Sac Metro AQMD 
South Coast AQMD 
Caltrans 
Bay Area AQMD 
South Coast AQMD 
Bay Area AQMD 
Northern Sonoma County APCD 
South Coast AQMD 
South Coast AQMD 
US EPA - Region 9 
Sac Metro AQMD 

IDENTIFIED AFFILIATION 
Ramos Oil. West Sacramento 
DNA Associates 
Allan Lind & Associates 
Spencer-Roberts & Associates 
California Strategies Llc 
M N  Environmental Consulting 
StefanlGeorge Associates 
California Air Pollution Control Officers Association 
Lucas Advocates, Inc. 
Enviro Communications, Inc. 
League of CA Cities 
South West Research Institute 
Air Transport Association 
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LlST OF ATTENDEES AT THE PUBLIC CONSULTATiON MEETINGS 

PUBLIC ATTENDANCE - SIGN LlST 
California Air Resources Board - Public Consultation Meeting 
City of Commeme - Council Chambers, 2535 Commerce Way, Commerce, CA 90040 
August 31,2005 - 6:00 - 11:OO pm 

RESIDENTS 
Dennis Yates 
Joe Flores 
Jose Diaz 
Marisela Knott 
Manuel Perez 
Irma Pineda 
Robert Verdin 
Ofelia Gomez 
Jose Jimenez 
Jose Marquez 
Connie Guerrero 
Adeluttl Guerrero 
Sofia Guerrero 
Jerry Perez 
Ana Perez 
Frank Castro 
Margarite Holuez 
Irene Valdez 
Carlos Valdez 
Eva Long 
Hank Wedoa 
Madeline Clarke 
Nicolasa Sandoval 
Amalia con0 
Norma Macias 
Gloria Gonzalez 
Ethan McCreary 
Leigh McCreary 
Lupe Madera 
Nick Srame 
Patti Srame 
Siivia Pena 
Mr. Castro 
Helm Garta 
Gloria Alves 
RebeccaLogan 
Rachel Lopez 
Lourdes Ascencio 

IDENTIFIED AFFILIATION 
Chino Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resjdent 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Commerce Resident 
Donnell Resident 
Glendale Resident 
Glendale Resident 
Huntington Park Resident 
Long Beach Resident 
Long Beach Resident 
Long Beach Resident 
Los Angeles Resident 
Los Angeles Resident 
Los Angeles Resident 
Los Angeles Resident 
Mira Loma Resident 
Montebello Resident 
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LIST OF ATTENDEES AT THE PUBLIC CONSULTATION MEETINGS 

RESIDENTS 
Laura Logan 
Adriana Flgueroa 
Luis Gabrales 
James Roybal 
Estanisleda Burress 
Blanca Moreira 
Ana Miller 
Gordana Kiorpedeiou 
Darryl Molina 
Victoria Sanchez 
Sandra Martinez 
Dan Arrigini 
Sylvia Garlbay 
Roklo Rershaj 
Cecilia Mora 

Elected Officials 

Perla Hernandez 

Ruben Esplnoza 

Nealy Farshadi 

Stephanie Magnin 

Veronica Zendejas 

Rob Simson 

Manuel Saucedo 

Michael Cano 
Louisa Ollague 
Ron Bellke 
Gracie Smith 
David Armenta 
Gerri Guman 

Niki Tenant 

ENVIRONMENTAL 
Reme Tafoya 
Mark Jimenez 
Raquei Contreras 
Davin Diaz 
Penny Newman 
Sonia Archigo 
Esther Portillo 

IDENTIFIED AFFILIATION 
Monterey Park Resident 
Norwalk Resldent 
Pico Rivera Resident 
Plco Rivera Resident 
San Bernadino Resident 
San Bernardino Resldent 
San Bernardino Resldent 
San Pedro Resident 
Santa Monica Resident 
South Gate Resldent 
South Gate Resident 
Temple City Resident 
Wilmlngton Resident 
Wilmington Resident 
Wilmington Resident 

IDENTIFIED AFFILIATION 

Representing Congresswoman Grace F. Napolitano 

Representlng California State Assemblywoman Gloria N. McLeod 

Representing California State Assemblyman Rudy BermCldez 

Representing California State Assemblywoman Judy Chu 

Representing California State Assemblywoman Jenny Oropeza 

Representing California State Assemblywomen Betty Karnette 

Representlng California State Senator Ms Nell Soto 
Representing County Supervisor Michael Antonovich (Los Angeles 
County) 
Representlng County Supervisor Gloria Moiina (Los Angeles County) 
Councilman City Council Pico Rivera 
Communlty Resources Advlsory Commissioner, City of Plco Rivera 
Mayor City of Plco Rivera 
Montebello Unified School District (Board Member) 
Representlng City Council Member Bonnie Lowenthal (Long Beach 
City Council) 

.AND EJ GROUPS: IDENTIFIED AFFILIATION 
Center for Community Action and Environmental Justice 
Center for Community Action and Environrnental Justice 
Center for Community Actlon and Environmental Justice 
Center for Community Action and Environmental Justice 
Center for ~ommunlty Actlon and Environmental Justice 
Center for Community Action and Environmental Justice 
Center for Community Action and Environrnental Justice 
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LIST OF ATTENDEES AT THE PUBLIC CONSlJLTATlON MEETINGS 

ENVIRONMENTAL AND EJ GROUPS: 
Arthur Hernandez 
Arthur Macias 
Danico Marquez 
C.S. Macias 
Linda Lam 
Jesus Torrez 
Lisa Rabenstein 
Colleen Callahan 
Kristen Guman 
Bob Eula 
Sylvia Betancourt 
Garrick Ruiz 
T i  Grabiel 
Yolanda Marquez 
Efor Caballeros 
James Flournoy 
Candace Kim 
Evangelina Rameriz 
Laura Garcia 
Marival Nava 
Cecilia Sandoval 
Elma Green 

PORTS: 
Shokoufe Marashi 
Mavashi Shokoufe 
Thomas Jelenic 
Heather Tomiey 
T.L. Garrett 

RAILROADS: 
Lanny Schmid 
Mark Stehly 
John Chavez 
La Donna DiCamille 

IDENTIFiED AFFILIATION 
Coalition for a Safe Environment 
Coalition for a Safe Environment 
Coalition for a Safe Environment 
CoalMion for a Safe Environment 
Communities for a Better Environment 
Communities for a Better Environment 
American Lung Association of Orange County 
American Lung Association of Los Angeles County 
East Yard Communities for Environmental Justice (EYCEJ) 
East Yard Communities for Environmental Justice (EYCEJ) 
East Yard Communities for Environmental Justice (EYCEJ) 
East Yard Communities for Environmental Justice (EYCEJ) 
Natural Resources Defense Council 

RPEJ 
Save Our Community 
Coalition for Clean Air (CCA) 
Long Beach Alliance for Children with Asthma 
Long Beach Alliance for Children with Asthma 
Long Beach Alliance for Children with Asthma 
Long Beach Alliance for Children with Asthma 
Long Beach Alliance for Children with Asthma 

IDENTIFIED AFFILIATION 
Port of Los Angeles 
Port of Los Angeles 
Port of Long Beach (Planning Division) 
Port of Long Beach 
Paclfic Maritime Shipping Association 

IDENTIFIED AFFILIATION 
UPRR 
BNSF 
BNSF 
BNSF 
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LIST OF ATTENDEES AT THE PUBLIC CONSULTATION MEETINGS 

GOVERNMENT AGENCIES: 
Sandra Berg 
Ronald Loveridge 
Lynn Terry 
Linda Murchison 
Jerry Martin 
Bruce Ouirey 
Harold Holmes 
Chan Pharn 
Adrian Cyabab 
Gloria Gonzaiez 
Lorraine Larson-Haliock 
Treva Miller 
Yoiada Garza 
Barry Waiierstein 
Chung Liu 
Peter Greanwald 
Mike Bogdanoff 
Andrew Lee 
Peter Miers 
Chris Abe 
Tina Cheraz 
Bea Lapisto 
Janet Laibiin 
Margaret Lutz 
David Nawi . 
Ann Ora 
Mark Springer 
Susan Dever 
Cynthia Busch 

LOCAL GOVERNMENTS 
Gretchen Hardison 
Elyery Landanao 
Jesus Martinez 
Leonard Mendoza 
Margarita Carrasco 
Bill Dewitt 
Chris Patton 
Jess Vasquez 
Mario Beitran 
Mark Yamarone 

IDENTIFIED AFFILIATION 
Caiifornia Air Resources Board 
California Air Resources Board 
Caiifornia Air Resources Board 
California Air Resources Board 
Caiifornia Air Resources Board 
California Air Resources Board 
California Air Resources Board 
California Air Resources Board 
Caiifornia Air Resources Board 
Caiifornia Air Resources Board 
Caiifomia Department of Toxic Substances Control 
Caiifornia Department of Toxic Substances Controi 
California Department of Toxic Substances Controi 
South Coast Air Quality Management District 
South Coast Air Quaiity Management District 
South Coast Air Quality Management District 
South Coast Air Quaiity Management Distrrct 
South Coast Air Quaiity Management District 
South Coast Air Quality Management District 
South Coast Air Quaiity Management District 
South Coast Air Quality Management District 
South Coast Air Quality Management Distr~ct 
South Coast Air Quality Management District 
South Coast Air Quaiity Management District 
South Coast Air Quaiity Management District 
South Coast Air Quality Management District 
SCRRA (Metrolink) 
SBCCOG 
MTO 

IDENTIFIED AFFILIATION 
City of Los Angeles 
City of Huntington Park 
City of Huntington Park 
City of Commerce 
City of Commerce 
Counciimernber City of South Gate 
City of Los Angeies 
City of Colton 
Council Member City of Bell Gardens 
City of Pasadena 



APPENDIX D (continued) 
LIST OF AlTENDEES AT PUBLIC CONSULTATiON MEETINGS 

OTHERS 
Shirley Hsu 
Beatriz M. Alcantara 
Brendan Huffman 
Joan Greenwood 
Paul Avila ' 

Sylvia Pena 
Martha MaBuoka 
Mike Wang 
Oscar Cisneros 
Alicia Vargas 
Mark Abramowitz 
Henrietta Salazar 
Brian Wynne 
Carla Truax 
Sarah Newman 
Leslie Mahley 
Peggy Forster 
Marki Leonard 
Teresa Lopez 
Gwen Gary 
Taryn Fordes 
Michele Prichard 
Sofia Gonzalez 
Al Gonzalez 
Penades?? 

IDENTIFIED AFFILIATION 
San Gabriel Valley Tribune 
Translating Services 
Los Angeles Chamber of Commerce 
Targhee, Inc. Environmental Consulting 
Latin American Agents Association PBA 
LABACA 
Occidental College 
Western States Petroleum Association 
Latino Issues Forum 
ETC., Commerce, CA 

URS 
University of Southern California 
University of California Los Angeies 
Occidental College, Los Angeles, CA 
The Environmental Relief Foundation 
The Industrial Council of the City of Commerce 
Westside Residents for Cleaner Air Now 
Liberty Hill Foundation 
Liberty Hill Foundation 
Liberty Hill Foundation 
Donnell 
C.C. 





APPENDIX E 

List of Individuals and Organizations that Provided Written Comments 





APPENDIX E - Written Comments 

Gloria Molina Los Angeles County Board of County Supervisors 

I Board Member 
Martha M. Escutia I California State Senate I State Senator - 30" District ( 06/30/05 ( Oppose 1 

Greg Nordbak 
Jackie Goldberg 
Daniel R. Arguello 
Michael D. Antonovich 

City of Whittier 
California State Assembly 
City of Alharnbra 
Los Angeles County 

Mayor 
Assembly 'Member - 45" District 
Mayor 
County Supervisor & SCAQMD 

08/12/05 
08/04/05 
07/07/05 
07/05/05 

Oppose 
Oppose 
Oppose 
Oppose 





Environmental Justi 

East Yard Communities for Environmental 

Community Health Initiative 
Pacitic institute for Studies 



I Todd Campbell I Coalition for Clean Air I Policy and Science Director I I I 
. . 

Don Anair 
Joseph K. Lyou, Ph.D. 
Bonnie Holmes-Gen 
Jose Carrnona 
Luis Cabrales 
Robina Suwol 
Enrique Chiock 
Jesse Marquez 
Noel Park 

Jerilyn Mendoza 
Bonnie Holmes-Gen 
Jesse Marquez 
Noel Park 

Jane Williams 
Jose Camna  
Don May 
Don Anair 
Martin Schlageter 
Paula Forbis 

Colleen Callaharn 

Union of Concerned Scientists 
California Environmental Rights Alliance 
American Lung Assoc. of Caliiornia 
Clean Power Campaign 
CA League of Conservation Voters 
Caliiornia Safe Schools 
American Lung Association of LA CO 
Coalition for a Safe Environment 
San Pedro and Peninsula Homeowner's 
Coalition 
Coalition for a Safe Environment 
Natural Resources Defense Council 

American Lung Association of California 
Coalition for Safe Environment 
San Pedro and Peninsula Homeowner's 
Coalition 
Physicians for Social Responsibility 

CA Communities Against Toxics 
Center for Policy Eff. And Ren. Tech. 
California Earth Corps 
Union of Concerned Scientists 
Coalition for Clean Air 
Environmental Health Coalition 

Residents of Pico Rivera for Environmental 
Justice 

/ American Lung Association of LA CO 

~ehides Engineer 
Executive Director 
Asst. VP. Government Relations 
Policy Analyst 
Director of Community Programs 
Executive Director 
CEOlPresident 
Executive Director 
None 

AttorneylPolicy ~ i r e c k r  EJ Project 
Asst. VP Government Relations 
Executive Director 
None 

-- 
Executive Director 
Director S.CA Air Project 

Director Health and Environment 
Programs 
Executive Director 
Policy Analys 
Executive Director 
 lea;? Vehicles Engineer 
Campaign and Advocacy Director 
Co-Director of Toxic Free 
Neighborhood Campaign 
Representative 

0811 0105 
06130105 

Representative 1 


