SETTLEMENT AGREEMENT AND RELEASE

This SETTLEMENT AGREEMENT AND RELEASE (hersinafter "Agresment”) is entered
into between the STATE OF CALIFORNIA AIR RESOURCES BOARD (hersinafter
"ARB") 1001 1 8treet, Sacramento, Callfornia 96814, and DVBE Trucking and
Construetion Company, Inc. (hereinafter "DVBE"), 1217 Dell Avenue, Canpbell,

California 95008.
I RECITALS
(1) Callfomia Heaith and Safety Code seclion 44011.6 (HSC § 44011.8) established

(2)

)

)

(8)

®

the Meavy-Duty Vehicle Inspection Program (HDVIP). It authorizes ARB to
inspect on-road heavy-duly vehicles for exceesive ameke emissions and engine
tampering and to Issue citations accordingly. The program also requires the
vehicle owner to repair its engines that excsed the prescribed ARB smoke
opacity standards, perform a post-ropair opacity test, and submit proof of repairs
and any assessed panalties under the regulations of the HDVIP, chapter 3.5,

California Code of Regulations, fitle 13, sections 2180-2188 (13 CCR §§ 2180-
2168). |

HSC § 43701 provides thal ARE shall adopt regulations that require owners or

operators of heavy-duty diesel motor vehicles to perform regular inspections of
their vehicles for exceseive smoke emissions.

13 CCR § 2190 of s6q, were adopted under the authority.of HSC § 43701 and,
with limited ‘exceptions, which are not applicable here, apply to all heavy-duty
diesel powered vehicles with gross vehicle weight ratings greater than 6,000
pounds that eperate on the streets or highways within the State of California.

13 CCR § 2180 of seq. authorize the Perlodic Smoke Inspection Program (PSIP)
which requires the owners and operators of California based vehicle fleets of two
or more heavy-duty diesel metor vehicles with grpss vehicle welght ratings
greaier than 6,000 pounds that operate on the streets or highways within the
State of California to conduct annual smoke opacily inspactions of their vehicles
gquipped with engines that are four years old or older.

13 CCR § 2192(a) requires inter alia that the owner of the vehicle [llest tha

~vehigle for excessive smuke emissions periodically according to the inspection

Intervals specified in ssotion 2193(a), (b), and ()", “[mleasurs the smoke
emissions for each test...”, “[fecord the smoke test opacity levels and other
recuired test information as specified in section 2194...° and "kjeep the records
apecified in section 2194 for two years after the date of inspection.”

HSC § 43016 states, "Any person who violates any provision of this part, or any
order, rule, or ragulation of the state board adopted pursuant to this part, and for
which there is not provided in this part any other speeific civil penalty or fine, shall
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(7)
_(8)

®)

(10)

)

(12)

(13)

(14)

be subject to a civil penalty of not to exceed five hundred dollars ($500,00) per
vehicle,” ' , .

ARB considers testing, measuring, recording, and recordkesping to be critical
components In reducing excessive simoke emissions from these heavy-duty
vehicles.

ARB contonds DVBE failed to test, meastire, recotd, ahd maintein records of
smoke emissions from Its fleet of heavy-duty diegel vehicles for years 2013 and
2014 in viclation of 13 CCR § 2190 ef se4.

HE8C §§ 39650-39676 mandate the reduction of the emissions of substances that
have been determined o be toxle alr contaminants. 1y 1898, following an
axhaustive ten-year sclentific assessment process, ARB identified particulate
matter (PM) from diesel-fueled englnes as a toxig air contaminant. In-use One
Road diesel vehicles are powerad by diesel fugled engines that emit toxic PM.
On-Road vehicles are controlled under the Truck and Bus regulation, as codiffed
in +3 CCR § 2025.

13 COR § 2025(2)(1)(B) states: “Starting January 1, 2012, for all vehicles with
GVWR greater than 26,000 Ibs, excluding schonl buses, fleets must meet the
requirsinents of 13 GCR § 2025(g) or fleets that report may instead mmply with
the phase—ln option of 13 CCR § 2025().”

Feulure to comply with the requirements of 13 CGR § 2025 is a violation of state
law resulting in penalties. HSC §§ 39674(a) and (b) authorize civil penalties for
the violation of the programs for the reguiatlon of toxi¢ alr contaminants not to

~exceed one thousand dollars ($1,000)-or ten thousand dollars ($'|O 000},

respectivaly, for each day In which the violation ogcurs,

DVBE hag elected to meet the requwaments of the Engine Model Year
Compliance Schedule provided for In 13 CCR § 2025(g).

13 CCR § 2025(g) requires that owners of diesal-vehicles with a GVYWR greater
than 26,000 Ibs. (heavier vehicleg) meet PM BAQT requirements for all 1996 -
through 1988 engine model years by Januaty 1, 2012, all 2000 through 2004
engine mode! years by Janugry 1, 2013, and all 2005 through 2006 engine model
years by January 1, 2014, and upgrade to a 2010 model year emissions
egulvalent engine for all 1993 and older model ygar engines by January 1, 2015,

ARB has documented that DVBE failed to meet PM BACT requirements for all -

1006 threugh 1999 engine model years by Januaty 1, 2012, all 2000 through
2004 engine maodel years by January 1, 2013, and all 2008 through 2006 engine
model years by January 1, 2014, and failed o upgracle all heavier vehlcles with a
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(15)

(16)

0

1993 and older model year enginé to & 2010 model year emissions equivalent
gngine by Januaty 1, 2018,

In otder fo resolve these alleged violations, DVBIE has taken, or agreed {o fake,
the actions enumerated below under "RELEASE". Further, ARB accepts this
Agreament in termination and settlernent of this matter.

In conglderation of the foragolng, and of the promises and facts set forth harein,
the parties clesire to soitle and resolve all claims, disputes, and obligations
relating fo the above-listed violations, and voluntarily agree to resolva this maiter
by means of this Agreement. Specifically, ARB and DVBE agree as follows:

- TERMS AND RELEASE

~n ouné[deration of ARB not filing a legal action against DVBE for the alleged
violations referred {o above, and DVBE’s payment of the ponalties set forth In

Saction 1 below, ARB and DVRE agree as follows:

Upon execution of this Agreem’ent, the sum of fen thousand nine hundred nin,eiy

dollars ($10,890.00) shall be paid on behalf of DYBE no later than April 1, 2016,
as follows: "

o $8,242.50 payable to the Air.Pollution Control Fund

»  $2,747.50 payable to the San Joaguin Valley Air Pollution Control
District, with the following notation in the memao line of the check: *For
the School Bus and Diesel Emission Redustion SEP*

Please send the signed Settiement Agreement ancl any future mallings or
documents requirad per the terms of this Settlement Agreement to:

M. Kristen MoKiniey
. Alr Pollution Spacialist
California Air Resources Board
Enforcement Division
. P.O.Box 28146
. Sacramento, Calitorniz 95812

Payment Transmitial Form” (Attachment A) to:

Please send the payment along with the ﬁttanhed “Settlement Agreement

" Gallfornia Alr Resources Board
Accounting Office
P.O. Box 1436
Sacramento, Calliornia 95812-1436
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(6)

If the Attorney General files a civil action to enforce this settlement agreement,
DVBE shall pay all costs of investigating and prosecuting the action, including
expert fees, reasonable attorney's costs, and costs.

It is further agreed that the penalties described in “Terms and Release”,
paragraph 1 are punitive in nature, rather than compensatory. Furthermore, the
penalty is intended to deter and punish DVBE for violations of state
environmental statutes, and these penalties are payable to and for the benefit of
ARB, a governmental unit. Therefore, it is agreed that these penalties imposed
on DVBE by ARB arising from the facts described in recital paragraphs (1)
through (14) are non-dischargeable under 11 United States Code § 523 (a)(7),
which provides an exception from discharge for any debt to the extent such debt
is for a fine, penalty or forfeiture payable to and for benefit of governmental unit,
and is not compensation for actual pecuniary loss, other than certain types of tax
penalties. ‘

DVBE shall not violate HSC §§ 43701 et seq., 44011.6 et seq., and 13 CCR §§
2180 et seq., 2190 et seq., and 2485 et seq.

DVBE shall comply with one or both of the following options to attend the
California Council on Diesel Education and Technology (CCDET ) class, (SAE
J1667 Snap Acceleration Smoke Test Procedure for Heavy-Duty Diesel Powered
Vehicles) as described on the ARB webpage at
http://www.arb.ca.gov/enf/hdvip/ccdet/ccdet.htm. This class is conducted by
various California Community Colleges and instructs attendees on compliance
with the PSIP, ECL and the HDVIP.

(a) DVBE shall have the fleet maintenance manager (or equivalent) and all staff
performing opacity tests for compliance with PSIP and the HDVIP attend the
CCDET I class. Proof of CCDET | completion shall be provided to ARB within
six months of the date of this Agreement and be maintained in each
applicable employee’s file for the term of his or her employment.

(b) If DVBE uses a contractor to perform the annual smoke opacity testing
required under the PSIP, in addition to having the fleet maintenance manager
(or equivalent) attend the CCDET | course, DVBE shall obtain proof that the
contractor’s staff conducting the smoke opacity tests completed the CCDET |
course within the past four years. This proof of CCDET | completion shall be
provided to ARB with PSIP records as required by this Agreement and be
maintained with the annual PSIP records.

DVBE shall comply with one or both of the following options to attend the CCDET
Il class (Diesel Exhaust After Treatment and Maintenance), described on the
ARB'’s webpage http://www.arb.ca.gov/enf/hdvip/ccdet/ccdet. htm. This class is
conducted by various California Community Colleges and instructs attendees on
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Cualifornia’s emission regulations and the proper ¢are and malnienancs of diesel
exhaust after-treatment systemns {DEATS).

(a) DVBE shall have the fleet maintenance manager {or equivalent) and all staff
responsible for maintenance of DEATS attend the GGDET Il clags. Proaof of
CODET If scompletion shall be provided to ARB within six months of the date
of this Agreerent and also be maintained in gach applicable employee’s file
for the term of his or her amployment.

{h) In case DVBE uses a confractar for the maintenance of DEATS, in addition fo
having the flest malntenance manager (or equivalent) attend the CCDET Il
course, DVBE shall obtain proof that the contrgotor's staff maintaining the
DEATS device(s) completed the CCDET 11 comvse within the last fouryears,
This proof of the CCDET Il completion shall bg provided by DVBE to ARB
within six months of the date of this setflement and be maintained with the
DEATS installatlon and maintenance records.

{f)  DVBE shall submit copies of all PSIP compliance records for the years 2016 and
2017 to ARB by January 31 of the following year. Coples shall be atldressed
to the attention of Me, Kristen McKinley at the California Alr Resources
Board, Enforcement Division, P.O. Box 2815, Bacramento, California 95812,
ARB reserves the right to visit any DVBE flest logation at any fime to conduct

compliance audits for the HDVIP and PSIP, or any other applicable ARB
program.,

(8)  DVBE shall complete Low NOx Software Upgrades (reflash) on all applicable

heavy-duty diesel engines operatinl in Galifornia and report to ARB within 45
days of this agreement.

(9)  DVBE shall remain In compliance with the ECL regulation as codified n 13 CCR
§ 2183,

(10) DVBE shall instruct all employees wﬁo operate diesel-lueled vehicles to comply

with the idling regulaflons set forth in 18 CCR § 2485, within 45 days of this
Agreemment.

(11} DVBE shall not wolala the Truck and Bus regulation as codifled in 13 CCR §
2028,

(12)  DVBE shall submit proof of compliance with the Truck and Bus regulation (as
codified in 13 CCR § 2025), within 45 days of the execution of this Agreement, to
Ms. Kristen McKinley, Air Pollution Specialist, Galifornia Air Resources
Board, Enforeement Division, P.O. Box 28185, Sacramento, Gatifornia 95812,

S
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(19)

This Agreeimenl shall apply to and be binding upen DVBE, and lis officers,
directors, receivers, frustees, employees, successors and assignees, subsidiary
and parent corporatmns and upon ARB and any guccessor agency that may
have responsibility for and juriediction ovar the sybject matter of this Agreemant,

This Agfeement constitutes the entire agreement and understanding belween
ARB and DVBE concarning the subject matter haraof, and supersedes and

replaces all prior hegotiations and agreements bgiween ARB and DVBE
concerning the subject matter hereof,

No agreement to modify, amend, exteid, supersade, tenninaté, or discharge thig
Agreement, or any portion theraof, is valid or enforceable unless it is in writlhg
and signed by all parties to this Agreement.

Sevearabllity. Each provision of this Agreament Is geverable, and in the avent that
any provision of this Agreement I& hsld to be invalld or unenforceable, the
remainder of this Agreement remains In full force and effect.

This Agreement shall be Interpmted and enforced In accordance with the lews of

the State of California, without regard to Californla’s choice-of-law tules.

This Agreement is deemed to have been drafted gqually by the i’arties; it will not
be interproted for or against either party on the ground that said party drafted it.

Senate Bill 1402 (Dutton, Chapter 413, statutes of 2010) requires ARB to provide
Information on the basis for the penaltios it sesks (HSC § 38619.7). This
information, which is provided throughout this setilement agreement, is
summarlzed here:

The manner in which the penalty amount was u:letermlned including a per
unit or per vehicle penalty.

Penalties must be st at lovels sufficlent o discourage violatlions.  The penalties

~“in this matter were determined in consideration of afl relevant circuimstances,
, Inr::ludmg the eight factors speciﬂed in HBC §§ 42403 and 43024,

PSIEP Vuation

The per vehicle penally for the PSIP violations involved in this case is a
maximum of $500.00 per vehicle per viclation pey year, The penalty obtalined for
the PSIP violations involved in this case is $5,500.00 for 22 violations involving
13 vehicles in 2013 and 9 vehicles in 2014, or $250,00 per vehicle pet violalion,
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The penalty was discounted due to exireme finencial hardship and based on the
fact that this was a frst ime violation and the violator made diligent sfforts fo
comply and to cooperate with the investigation,

Truck and Bus Violatlons

The per unit pehally for the Truck and Bue violations involved in this case is a

maximum of $1,000 per vehicle per day for strict Jlability violations or $10,000 per-
vehlole per day for nagligent or intentional violatigns.

The penalty obtained for the Truck and Bus violations involved in this case for
fallure to mest the requirements of the Engine Madel Year Compliance Schedule
for hesvier vehiclas Is $5,490.00:
»  Approximately $1886.00 for (2} vehicles with a 1996 through 1999 model
year angine; and
» Approxlmately $2.088,00 for (4) vehlcles with a 2000 through 2004 modei
year angine; and

»  Approximately $1,213.00 for (2) vahlcles wifh a 2005 through 2006 model
year engine; and

»  Approxinistely $303.00 for (1) vehicles with a 1903 and older modol yoar
angine.

The penalty was discounted due to extreme finangial hardship and based on the
fact that this was a first fime vialation and the violator made diligent efforts to
comply and to cooperate with the investigation,

The provision of law the penalty Is being assessed under and why that
provision is most appropriate for that violation.

PSIP Violations

The penalty provision being applied to the PEIP viplations is HSC § 43016
because DVBE falled to test, measure, regord, and maintain records of smoke
emissions from its fleet of heavy-duty dlesel vehiples for the years 2013 and
2014 inviolation of the PSIP regulafion in 13 CCR § 2100 ef seq., for 22
vehiolss. Since the PSIP regulation was adopted pursuant to authority granted in
Part 5 of Division 26 of the HSC and sinca there is no spaoclfic penalty or fine

provided for PSIP violations In Part B, HBC § 43016 Is the appiicable penalty
provision.

1:;;1;;15 and ggs Violations

The penalty pr‘a#i&ion being applied for the Truck and Bus regulation {(13CCR §
2025} viclations In this ease Is HSC § 39674 because the Truck and Bus

~SETTLEMENT AGREEMENTAND RELEASE —— "
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{20)

(2)

(22)

regulation is an Airborne Toxle Control Measure adopted purauant to authority
contained in HSC §§ 39002 et seq., 38650-3967F and becauss DVBE falled to
bring their diesel flset into compllanca by the daadiines set forth n 13 CCR §

. 2026(g).

Is the penalty being assesséd under a provisipn of law that pi'ohlbnta the
emission of pollution at a specified level, and, if s0 a quantification of
@Xcess emissions, ifitls pmctlcabla to do 80.

PSIP Violations

The PSIP provisions clted above do prohibit emigglons above a specified opacity
or leve! of g/hp-hr. However, since the hours of gperation of the noncompliant
units involved and their individual emission rates are not known, it is not
practicable to quantify the excess erigsions.

Truck and Bus Violaliona

The provisions cited above do prohibit emissions above a specified level of g/hp-
hr. However, since the hours of operation of the noncompliant trucks invelved

and their individual emlssion rates are not known it is not practicable to quantify
the excess emissions,

DVBE acknowledges that ARB has complied with Senate Bill 1402 in prosecufing

or setfling this case. Specifically, ARB has considered all relevant facts,
including those listed at HSC § 43024, has explaned the manner in wh\lnh tha
penalty amount was caloulated, has |dentii‘lect tha provision of law under which
the penalty is being assessed and has considered and determined that this

penally is being assessed under a provision of law that prohibits the emtsaion of
pol!utanta at a specifiad level,

Penalties were determined based on the uhique gircumstances of this matter,
tonsidered togethar with the need to remove any economic behefit from
noncompliance, the goal of detefring future violations and obtaining swift
cornpliance, the consideration of past penalties in similar caees, and the potential
costs and risk assoclated with litigating these parliculsr violations, Panalties in
future cases might be smallet or larger on & per unit basls,

The penalty was based on confldential setflement comrhunications hetween ARB
and DVBE that ARB does not retain In the ordinary course of busihess. The
penalty Is the produot of an arms length negotiation between ARB and DVBE and
reflects ARB's assessment of the relative strength of ils case against DVBE, the
deelire to avoid the unceriainty, burden and expense of litigation, obtain swift
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compliance with the law and remove any unfair advantage that DVBE may have
secured from its actions.

(23) Now therefore, in consideration of the payment on behalf of DVBE to the Air
Paollution Control Fund and the San Joaquin Valley Air District, ARB hereby
releases DVBE and their principals, officers, agents, predecessors and
successors from any and all claims, ARB may have or have in the future based
on the circumstances described in paragraphs (1) through (14) of the Recitals.

The undersigned represent that they have the authority to enter into this
Agreement.

California Air Resources Board DVBE Trucking
Company, Inc.

Signature: (,,.:f’zf/f/c_r);’ Signature: W
il - .
Print Name:_Dr. Todd P. Sax Print Name; ‘r\e,wbe,r’f Q Lc\\fev\dﬁzﬂ-\.]‘h.
Title: Chief, Enforcement Division  Title: DK@S‘]({ ent ff: CR\/
Date: 2>/ Date: 3/2’//L9

and Construction






