Thls SETTLEMENT AGREEM ENT AND

SETTLEMEN 'AGREEMENT AND 'RELEASE

into- between the STATE OF - CALIFORNIA ‘AIR RESQURCES BOARD' {(hereinafter
SARB") 10011 Street, Sacramento, Callifornia 95814, and’ EBMEYEH CHARTER AND-

~ TOUR,: INCORPOHATED (heremafter “EBMEYER”), 13768 Ploneer Fload Apple
Vailey, CA 9230? : ) _

@

*’:or more'* heavy~duty-d|ese!._ motor vehtcles wnth gross veh;cte welght rattngs’,_
" greater’ than 6,000 pounds: that operate on the streets or- hlghways within the

dlesel_. poweredffvéﬁlrcies wnh:gross ﬁéhscte welght ratings: greater than 6000;
pouncls that eperate on the streets or h;ghways thhm the State of Cainfom:a '

 order, rule,

‘:HEGWALS

- the: Heavy'-Duty Vehicle Inspection ‘Program: (HDVIP). - It authorizes ARB to "

~inspact on-road- heavy duty vehicles for excessive smoke. -emissions and-engine.
_._-:__'tampermg and- 1p.issue’ citations. acccrdmgiy The program-also requires the:

. vehicle .owner to. repair its enginés that exceed the prescribed ARB smoke

"'opacity standard perform a post~repair opaclty test and. suhmrt prcof of repairs .

.Cahforma Health and Safety Code sect:on 44011 6 (HSC § 44011 6) establlshed

: :Cahfcrnia Cocie ofﬁegulattons, tstie 13, sectlons 2180 21 88 (1:3 CGF\‘ §§ 2180» s
celge). i

State of Callfornia to conduct annual smoke opaclty 1nspect|ons of thelr vehlcles

N equlpped wrth engmes ihat are four years old or ofdar
6 '

"':'lntervals ‘specified in sectlon 2193(a) (b) ‘and (G)” m 3633’-"@ the- smoke:'
‘emissions for each test...”, ‘[rlecord the smoke test opacity levels and other
require st mfarmatlon as spemﬂed in: sec:t:on 2‘194 "and “[k}ee_p _’lh@ F@CO*'QS] |

H8C. § 43016 states, “Any persor_a who wolates any provas:on of thts part or any,_ e
- __gu_lation of the stafe. board adopted pursuant to. this: ‘part, and for. i
'whlch there is o’t:prov:ded in th:s part any other specmc cnv1| _penatty orﬂne Shatl L

EASE (heremafter "Agreement") IS emered_ R
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. ihe subje_ct o a CIVII pena!ty Of not_tt exceacf f:ve hmdred dollars ($500 00) per- o
_ _ ;vehlcie SR e G _ s T S

 components : in: reducmg excessave_s oke emnssrons frorn these heavy duty'_-
" vehicles. S PR S e .

. -'E_On road vehlcles are control!ed uncler the
e f'm 13 CCR § 2025 o :

-f:2025(l) tha credrts of. 13 CCR

.AFiB COnSidBI‘S testmg, measunng, recordmg, and recordkeeplng te be crrtlca!-

:'ARB ccmtends EBMEYE‘:F{ fatied to :test measure, record anci mamtam records .
o smoke smissions for its fleet of heavy~duly'd|esei vehlcles'for years 2014 and-
20151 in Vrolation 0'1 13 CCR § 219{)" tseq. : e

'_;_ﬁ-r-.rj-;,HSC '§§ 9650' 396?5 mandate thereduction of 'the emissions: of--'substanoes that._

_Ztermmed to be toxio. "air contaminants ' ln 1908, fgllowmg an

025(] and the agncultural pro\nsnons of 13.'_

o " CCR § 2025(m), single-engine and two-engine street sweeper: provasnons of 13

| '.?VCCF{ § 2025(n) i:extension aor exam

. (11-)_

ns for vehlcles used exc:luslveiy in: NOx__.

‘Failure to' comply with:the- requiremenis cf 13 GCR § 2025 |s a v1olatlon of state"_

: ._,--Iaw resulting ln pena_ltles HSC-‘§§ 39874( ) and (b) authonze civil- penait;es for_':

) ff--'EBM EYEH has alected'to utnhze the omphance ap’non of 13 CCFt § 2025()

: (1_4)'.

ARB. has‘fdocumenteci ‘fhat EBMEYEH failed to report a!l vehicies with engines” S
“subject 1o the regulation for which: the- 'ﬂeet owner f has eiected 1o, utilize: the-_ E

- cmmpl;ance optlons Of 13 CCF? § 2025() i
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(?5)

(16) -

n order te resolve theee allegecl woletlons EBMEYEH has taken or agreed to..

" take, the actions enumerated below Under "RELEASE"; . ‘Further,. ARB: accepts'
“this Agreement in termmatten and settlement of thss matter ' :

ln conelderatlon ef the foregomg, and of the promises end facte set torth herem

: _Efreletmg 10 the above«tlsted wolatlene and voluntarily agree to resolve ’[htS matterf"' |
. __-:by means of thES Agreement Specmcally, ARB end EBMEYER agree as follows

o in Seetlon 1 below ARB anci EBMEYER egree as fol!ews

().

. .fmc:iudmg expert feee

;:_,Upon exeeutlon of tl’llS Agreement the'eum of three thousand Six- huncfred dollers_; e
~{$3,600.00) shall. be pald on behatf ef EBMEYER no later than July 8 2016 as o
follows: T '

o $2 700.00 payable to the: Air Poliution Control Fund o
- $900.00 payeble tothe Peratta Celleges F‘oundation S

_;_Please eend t:he signed Set_tlement_ Agreement and any future mallmgs er
:‘-doeumeme requlred per thet

fthle Settlement Agreement tu

:;::-Mr_ Sldney Lau LR
 Air Resources Engineer | g
California Alr: Ftesources Board T
“Enforcement Dwusmn e
P.O.Box 2815
e -Sac.ramenw, G&l

g -F'P 0. Box 2436 S
. Sacremento, Caltternla 9581 2~1 436

lf the Atterney Genere.l ffies e CEVII act|on to enforce th;s settlement agreement

! easenabte attorn' s c:osts_, and eosts : i



https://2,700.00
https://3,600.00
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R s further agreed that the penalnes cfescnbed m'“Terms and ‘Release”, ”

~paragraph. (1) are punitive in nature, rather than compensatory.: Furthermore; the - o

- -penalty is intended to deter: and ‘punish  EBMEYER: forviolations of state
B environmental statutes, anci these’ penaltles are payable 10 and for the. benefit of
2 --_;ARB a governmental’ uhit.” Therefore, it-is agreed that these penait:es |mposed--
- on EBMEYER by ARB arising from the facts.deseribed in recital paragraphs (1)
. -through' (14) are.non-dischargeable under 11 United States Code § 523 (@a)y?),
.- ‘which provides an exception.from. discharge for any debt to the extent such debt
~owcvigfor a fine; penalty or forfeiture payab!e 1o and for benefit-of governmental unit, .

T penalties. -

@ 51;.EBMEYER shai[ not woiate HSC §§ 43701 etseq 44011 6 er seq and 1:3 OCR o
co8kel 80 et seq 21 90 et seq and 2485 et seq

- “andiis:not campensatlon for actual pecunlary Ioss other than certaln types of tax; _

NG "1'25-,_:_—_ZEBMEYEF{ shail cemply wath,the foiiow:ng optlons 1o’ attend the CCDET I class;',_

- {Diesel . Exhaust After Treatmant ‘and: Mamtenance) descr;bed on'the. ARB's
Bl DHD /W hdvip/feode gt.him. - This class is
;;'___conducted by varlous Cahfomla Communlty Col eges and mstructs attendees on

f’f""-exhaust aﬁer~treatment systems (DEATS)

(a) EBMEYER shall have the fleet maantenance manager (or equwaient) and ali
- ogtaff respcmsmie for: maintenance. of - DEATS -attend the -CCDET 11 class..

_Proof.of CCDET. Il completion: shali be provsded 0. ARB within 8iX. months of > T
-the date: of this- Agreement and..also be: mamtamed in each appl;cahla* e

emp]oyee s flle for the term of hts:_ or her employment

(b) In case EBMEYER uses a contractor for ihe maintenance c)f QEATS gy e

. aciditkon_ to having the fleet. maintenance manager -(or equivalent) attend the -
__;;-CCDETfsl. _courss,” EBMEYER shall obtain proof that the contractor's staff -

G _'-j::masntaming the DEATS device(s) completed the CCDET Il course within' the
“last four:years. ‘This. proaf of the CCDET Il compleﬂon shall be-provided by

~ EBMEYER to ARB within six. months of the date of this settlement _and be

G ffmamtam ed with theDEATS mstaliatmn and maintenance records.

o) in case EBMEYEH is: unabie 1o flnd a CCDET II certified contractor within’ a
-+ radius of-25 miles from its yard:| for. the maintenance of DEATS, in addition to -
<. having- the fleet maintenance manager: (or equivalent) attend the CCDET Il -

. course; ‘EBMEYER shall -contract only with the  authorized verified diesel

- emission -control strategy - instatier(s) or: cnglnal ‘equipment’ manufacturer'{

. distributor(s) for. the ‘maintenance’ of DEATS.  The proof. of the: CCDET i
- gompletion: for the fleet maintenance manager {or equwalent) shall . be

- “provided by EBMEYER to ARB within six months of the date of this .



https://provided.to
http://www.afb.ca.gov!pnf/hdvip/ccdet/ccdet.htm
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. . CCR'§ 2183

@

setttem@nt and be ma ntamed wrth the DEATS anstal!anon and matntenance
records B '_ . : G

-;;'i;}-E-:BMEYER shall* complete Low NOx Software Upgrades (reﬂash) on: ai!-_. e
+ © applicabls heavy-duty diesel: engmes operatmg m Cai:forma and report to ARB‘-’ e
'-.;wzthln 45 days m‘ thls agreement : i S

EBM EYER shalt remam m compllance thh the ECL reguiatzon as codlfled in 13

EBMEYEEF! shall: mstruct ail emplayees who operate cirasekfueled vehrcles to
" comply with the: ldlmg regulatioas set. foﬂh in-13 CCR § 2485 wnthm 45 days of -

- this Agreemant S S

©

- ba025.

o).

" {as codified in 13 CCR. § 2025), within 45 days of the execution of this. .
y Lau, Air Resources Engineer, ‘California Air.
' Resources Board Enfgrcement Bivision, P 0 Box 2815, Sacramento,'

-:-:'f",_.'-"Agreement 1o Mr Slciney

-.EBMEYEEI shall not wolate f:he Truck and Bus regulatlon as codlfled m ‘13 CCF’: o 5

EZBMEYEF% shall submlt proof of ccmpisance wzth the Truck G Bus requlation

I Cainfarma 95812

(1)

- This Agreernent sha!i appiy to and be binding upon EBMEYEH and lts offlcers )
. - directors, receivers; frustees, employees ‘successors and assignees, subsndlary.._
- and -parent: corpora‘nons and upon ARB and any successor agency. that may.

f have respcnsnbﬂity for anci jurlsdzct[on over the Subjel:)t matter of thls Agreement

(12)

This Agreement t:onsmutes_the 'nt
[__:.-_'AFEB and EBMEYEF{ eoncernmg the._su ;’ec‘.t matter hereof-’ and: supersecles and

" .concemmg the subject matter hereof

- No: agraement te mod;fy, amend extend supersede termmate or dascharge this -
~Agresment, ‘or:any:portion thereof, is valid: or enforceabia uniess it: IS |n wntmg S
and’ signed i:)y all partles to thzs Agreement R

"agreement and understandmg between: DS

,_Severablllty Eiach provaslon of this: Agreament is severable anci in the eventthat 5.
- any “provision of -this Agreement is held to' be invalid .or unenforceabte the'
" remainder of this Agraement_remains in ful!, force and effect T

. This Agreement shall be: Interpreted and:enforced in accordance with the [aws of e
" the State of Calsfomla thhout regard to Cailforma s choice-of iaw rules




e '(l:?lf.ﬁ
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T‘hls Agreement ls__deeamed to have been drafted equally by the Parties; it wul noti'_

: be mterpreted for or aga;nst elther party on the ground that sald party drafted it

89nate Ellll 140 Du’fton Ohapter 413 statutes of 2010) reqwres ARB to prowde_
- --_lnformatlon on the basig for’ the: ‘penalties. it seeks (HS8C § 39619, 7). Tl’llS T

7 information, whlch s provded throughout this settlement agreement

summarlzed here

“The | manner ln Wthh thé penalt amount was datermlned mcludlng a per,

~unit or. ;:)er Vahic

& penalty

a f'f:m 'thls matter were determtned in’ ccnsuderatlon of: all’ relevant Circumstancas

:.M

- "flmcludmg the elght factors specn‘ied m HSC §§ 42403 and 43024

'_"The per vehicle penaity far f‘th_e _.PSIP vnolatlons urwclvad in ‘thls case s a

7 maximum of $600.00 per vehicle per.violation per.year. The: penalty obtalned. for_'f_
- the PSIE violations mvolved in-this case is’ $2 800 00 far 8 Vtolatlons tnvolvmg 8

' The penalty was: dtscount@d base _ .
_:land the: vzolator made dillgent efforts to comply and to cooperate W|th the. B
------;;mvastagatlon : i ; et B

.::,'The per. unlt per} ity

"_j_'vehlcies or $325 00: per vehlcle,_pe vnolat': ..

T Truck and Bus Vtolattons

N tha;fact that this was a first time v:otatlon_ =

for the Truck and Bus v;olattons 1nvatvad ll’l thls case isa .

- mavimum of $1,000 per vehicle per day for strict liabllity. _vuolatlons of $'IG 000: per' f
v vehicle per day fo" n@gllgent or mtantlonal violatlons l

" The penalty: obtamed:"or the. Truck and BUS vaolations lnvolved in. thls case for-;.

. failure To report all requsred information for all vehlcles iy the fleat l$ $1 000 00 or--'. N
-$100.00. per vehlcle per \na!atlcm tor 10 vehlcles Lo

'i The. penalty was dlscounted based on the fact that lhls was a flrst tlme vnolation..... :

i and: the- vxelator made dlllgent eﬁorts to comply anci to cooperate with ithe
mvastigatlon ' : : : R -

, '_'}--_-The prmvasion of iaw the penaliy is. bemg assessed under and why that'_ :
' f..{-_"prowsmn is most approprlaie for that violatson - e R R



https://1,000.00
https://2,600.00
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- PSEPVmIaﬂons

o oilhe ty jrowsmn being applied 10: the' PSIP Vloiations is. HSC § 43016]‘5
because EBMEYEH failed” _

~“smoke* emlssmns from.its: flee .of heavy duty diesel’ vehlc!es forthe: year 2015:in.

-+ violation.of the PSIP regulation‘in 13:CCR § 2190 et seq., for 8 vehicles. - Since -

the PSIP- regula‘tlc}n was. adop‘ted pursuant 1o authorlty gran”ted In:Part-5:0f -

+ --Division 26-of the HSC and since there is no specific penalty or fine provzded for -
--__PSiP violation: n,‘-F‘art 5 HSC § 4301 6 |s tha appllcable pana!ty prowsnon

est; measure record, and mamtam records of .

contained in HSC 5§ 39002 o s6q., 39650-39675 and because EBMEYEH failed sl
1o report all’ required information for all vehicles.in the fleet for: which they have- = -

< alected 1o ut:lize comp!rance opt|ons/credats/prowsmns as. requnred in 18 CCR' '
g 2025() e _ sl

- _-_:f::F’SIFj V;olations

“The PSIF’ provismns mtad above do- prohlhﬁ emiss:ons above a speczfzed opamty S '_ )

" or level of g/hp-hr. However, since the hours of operation of the-noncompliant -
.~ Units - involved. and thelr - individual - emission rates are. nat kl’lOWﬂ,;IT is not
-jpracucablet' quaﬂtlfy the excess emlsssons L _. .

o ruck and 'Bus Vlolattgn e

"_*f'The prowsmns csted abovej_’do_not_prohlbﬁ emussions abmre a spemﬁed level

""j-'.,'?EBMEYER; acknowedges that ARB :-has compiled W|th Seanate Blil 1402 in

~ . prosecuting: or settling this case. }-{.':Specaﬂcaliy, ARB has considered all relevant . S

- facts, inoluding those listed at HSG § 43024, has explained the manner in which

“}.‘:the penaity amount
W  penalty | _

- grassessed: under a:p_rcwsnon of Iaw that proh;b:ts the emtssaon of_

i'-’-"s?poliutantg at'a'specmed level.. : e = i R

g-_-assessed;and has considered and determined-that this

o (19) Penaitles ’-were determlnecf based “on'the: unsque clrcumstanc:es of th:s matter,
Eat het: with nex 'remove any econamlc beneﬁt from---- o

was calculated, has identified the.provision of law under
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(20)

(21)

noncompliance, the goal of deterring future violations and obtaining swift
compliance, the consideration of past penalties in similar cases, and the potential
costs and risk associated with litigating these particular violations. Penalties in
future cases might be smaller or larger on a per unit basis.

The penalty was based on confidential settlement communications between ARB
and EBMEYER that ARB does not retain in the ordinary course of business. The
penalty is the product of an arms length negotiation between ARB and
EBMEYER and reflects ARB's assessment of the relative strength of its case
against EBMEYER, the desire to avoid the uncertainty, burden and expense of
litigation, obtain swift compliance with the law and remove any unfair advantage
that EBMEYER may have secured from its actions.

Now therefore, in consideration of the payment on behalf of EBMEYER to the Air
Pollution Control Fund, ARB hereby releases EBMEYER and their principals,
officers, agents, predecessors and successors from any and all claims, ARB may
have or have in the future based on the circumstances described in paragraphs
(1) through (14) of the Recitals. The undersigned represent that they have the
authority to enter into this Agreement.

California Air Resources Board Ebmeyer Charter and/ﬁ;r,%@rporated
(_._"‘ 4
Signature: Z‘% Signature: = A

Print Name:_Dr. Todd P. Sax Print Name: Ti; Y’—ﬁ-‘f fi#‘*"‘“—

Title:

Date:

Chief, Enforcement Division:  Title: \kee Trecimei
U514 Cisti 2 )il



https://V--{f'rr.Jr



