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Western States Petroleum Association

Credible Solutions ( Responsive Service ( Since 1907

Catherine H. Reheis-Boyd
Executive Vice President and COO
October 8, 2009
Clerk of the Board

Air Resources Board

1001 I Street

Sacramento, CA 95814

Via electronic submittal http://www.arb.ca.gov/lispub/comm/bclist.php
Dear Clerk of the Board:

Re. Second Notice of Public Availability of Modified Text

Public Hearing to Consider Adoption of a Regulation to Implement the Low Carbon Fuel Standard

This letter contains comments by the Western States Petroleum Association (WSPA) on additional modifications to the regulatory text provided to the public on September 23.  WSPA is a non-profit trade organization representing twenty-eight companies that explore for, produce, refine, transport and market petroleum, petroleum products, natural gas and other energy products in California and five other western states.

WSPA members continue to be very concerned about many LCFS-related issues.  We believe these must be addressed in order to provide regulated parties with a chance to comply.  Our primary concern is the longer term compliance uncertainty due to the speculative nature of the regulation.  
Clearly, without new chemistry and engineering breakthroughs, we question the ability of the regulated parties to comply as required in a matter of a few years. Our previous comments on these issues remain valid.  

There is also significant shorter term uncertainty regarding how our members will be able to function in 2010, and deal successfully with an incomplete regulation and reporting tool.  This letter outlines our more immediate concerns related to the 15 day package.  
For example, here are a few of the many issues we are concerned about.  First, we are concerned regarding the lack of registration requirements for the biofuel producers to define the CI of their products.  As purchasers of their products we need assurance that the CI of each product has been determined and accepted by CARB, and that the demonstration of a physical pathway (needed for credit generation in 2011) has also been accepted by CARB.
We are also concerned about the diesel compliance pathways.  The most abundant biodiesel pathway, based on soybean feedstock, has yet to be assigned a carbon intensity (CI).  

The process for determining which crude oils are high CI crudes also lacks clarity.  This is particularly important, since refiners will need to make crude purchase decisions before it is known whether a crude oil is a high CI crude or not.
The need to continue quickly addressing these issues is imperative.  It is essential that as fuel producers we have a regulatory framework that allows us to deliver adequate, reliable and affordable fuels to consumers.  
These regulations do not accomplish this critical result.  We request continued dialogue on these matters so timely resolutions can be achieved.

Please let me know if you have any comments or questions, or contact Gina Grey of my staff at (480) 595-7121.

Sincerely,

[image: image2]
c.c.   Dean Simeroth, CARB
         Joe Sparano, WSPA

Western States Petroleum Association’s Comments on CARB’s Second 15 Day Package

General Comments

Confidentiality Provisions
WSPA has previously commented on the inadequacy of CARB's treatment of confidential business data submitted through the LCFS reporting procedures.  The proposed modifications to the LCFS regulation in the current 15-Day Change Notice still do not fully address WSPA's concerns in two areas: 

1.  CARB staff proposes modifications to section 95484(d) that would allow the Executive Officer to post on CARB's website detailed information regarding physical pathways in accordance with the California Public Records Act, and CARB regulations.  The new subsection still does not specify how CARB will treat "trade secrets "contained within pathway information submitted to CARB by regulated parties.  
Thus, WSPA recommends that CARB staff modify this section to mention specifically that the confidentiality of trade secrets in pathway submissions will be protected from public disclosure pursuant to Govt. Code § 6254.7 and 17 CCR §§ 91000-91022. 

2.  WSPA is also concerned that confidential business data that may be included in Quarterly and Annual reporting is not included under proposed new subsection 95484(d)(5)) (which only relates to the posting of information related to demonstrations of physical pathways), and so will be unprotected from public disclosure.  
Therefore, WSPA recommends that CARB staff add additional language to the Reporting Requirements in section § 95484(c) specifically addressing CARB's treatment of confidential business information contained in Quarterly and Annual reports. 

Timeline – Compliance and Reporting

It is only 3 months until the first compliance date and we still do not have a final rule.  We understand that the final rule is not expected to be available until very late 2009 which will provide less than one month (probably days) to comply with a very complex and groundbreaking rule that has been 3 years in development.   
That schedule is unrealistic; it does not allow enough time to develop compliance plans or automated systems to gather data from our own electronic data management systems for 1Q10 reporting.  It is unreasonable to expect regulated parties to comply in the first quarter under these conditions.


And, while there is a clear requirement for regulated parties to report in full compliance effective 1/1/2010 there is, however, no requirement for fuel (biofuel) producers to register and no clear requirement for them to report pathways and CIs effective 1/1/2010.  In fact, one might imply from the credit rule section that CI and pathway data are not needed until 1/1/2011. 
This creates a need for CI and pathway data by regulated parties, but not a requirement for biofuels producers to provide them.  This conflict also makes it unreasonable to expect fuel producers who purchase biofuels to comply in the first quarter under these conditions.


The rule requires we report compliance using a CARB electronic reporting tool which has not yet been developed and is not expected until after 1Q10.  Although many reporting requirements are specific and in the rule, many of the detailed expectations of the Compliance & Reporting Tool (CRT) will not be known until the CRT is final.  It is unreasonable to expect that systems be built to collect and manage the data before the CRT is in use or can be tested. 
Perhaps it would be more reasonable if we all "beta" test the CRT in the quarter following its final beta version release.


Given this rule is very complex and many of the regulated parties are those who have never before been subject to CARB regulation, CARB should have developed and rolled out a series of Compliance Workshops for interested regulated parties well in advance of any upcoming compliance dates.  No such action has yet been taken. 
Many of these newly regulated parties as well as many organizations who have long been regulated by CARB are "in the dark" concerning upcoming deadlines and requirements.  It is unreasonable to expect regulated parties to comply in the first quarter under these conditions.  
WSPA proposes that CARB work with WSPA and other regulated parties to develop a 2010 protocol that allows regulated parties to use "best available data" to assign CIs and designate pathways.  “Best available” could be defined as allowing regulated parties to make CI assignments or make pathway designations from CARB's website based on verbal or written feedback from suppliers in order to give maximum flexibility.
Inconsistency/Issues between Modified Regulation and Modified Executive Summary of ISOR
On October 6th CARB released a modified Executive Summary for the LCFS Staff report or ISOR.  Although the release did not indicate comments were being solicited, and although we’ve had minimal time to review and analyze any inconsistencies or issues, we have noted two below.

First, on page 12 under Recordkeeping it states we must provide records within 48 hours of a request.  The most recent version of the regulation requires this within 20 days and WSPA’s current comment is we need additional time.  

From Pg 14 of Executive Summary

Recordkeeping

Regulated parties must maintain specified records in English for a minimum of three years. Upon request by the Executive Officer, regulated parties must provide such records within 48 hours, unless a mutual agreement has been reached on an alternative time period.

From pg.37 of Modified Regulation Order 9/23/09

Recordkeeping and Auditing

(1) A regulated party must retain all of the following records for at least 3 years and must provide such records within 20 days of a written request received from the Executive Officer (E.O.) or his/her designee before expiration of the period during which the records are required to be retained:
Please see below for further WSPA comments on timelines for providing records.
(2) On page 26 it indicates that CARB's electronic reporting tool will be available in early 2010 (not before) - another indication on how incomplete the rulemaking is.  Our understanding is the tool will be available before the New year.  If it will not be available until early in the New year, then this raises a significant concern.
Detailed Comments

Page 6 – Definition of Importer- 
The definition of importer in 95481(a)(24) indicates the importer is the person who owns the imported product when it is received into the import facility.  The party best positioned to determine the combination of transportation methods used to transport the fuel to California is the product titleholder when the fuel/blend stock enters California, not the party that owns the fuel when it is received at the import facility.  
Therefore, we recommend the Importer be defined in 95481(a)(24) as the product title holder when the fuel/blend stock enters California.  This may be a producer, buyer, or marketer.
Page 14, Section 95484 – Requirements for Regulated Parties – (a)(1)(B)(2)(a)

WSPA requests the following text changes be made to several sections in the modified text:

a. the volume and average carbon intensity of the transferred CARBOB. For a transferor that is a regulated party subject to section 95486(b)(2)(A)2.,

the transferor of CARBOB may report as the “average carbon intensity” on the product transfer document the [total DELETE] carbon intensity value for CARBOB based on average crude oil delivered to CA refineries ADD as shown in the Carbon Intensity Lookup Table; 

Page 16, Section 95484 (a)(1)(B)(5)(a) – same revisions as shown above.

Page 18, Section 95484 (a)(1)(D)(3)9a) – same revisions as above.

Page 20, Section 95284 (a)(2)(B)(2)(a) – same revisions as above

Page 22, Section 95484 (a)(2)(B)(5)(a) – same revisions as above

Page 31 – Section 95484 (c)(3)(A)(1) Specific Quarterly Reporting Requirements

WSPA supports the revision to the regulation whereby all product transfer documents should be available to CARB upon request only.  However, we do not support the new language indicating that it must be provided to the E.O. within 10 days of a request.  WSPA believes a much more reasonable time to produce all these documents is 30 days and asks staff to revise this requirement accordingly.


Page 31 – Section 95484 (c)(3)(A)(4)  All Renewable Identification Numbers that are retired for facilities in California

WSPA continues to oppose strongly this requirement and does not believe CARB has provided justification for why this is required.  We request again that staff delete this requirement.  If staff refuses to do so we request this language be revised to read, “Upon request, demonstrate that sufficient RINs were available to cover the amount of blend stocks used.”
Page 37 – Section 95484 (d)(1) Recordkeeping and Auditing

Similar to comments we have made above, WSPA questions why records must be produced within 20 days of a written request, and requests this be revised to 30 days.  This would provide consistency in timelines for production of records between this section and section 95484 (c)(3)(A)(1).  Our industry does not need a variety of timelines – the regulation is complex enough.
Page 38 – Section 95484 (d)(2)(c) - Initial Demonstration of Delivery Methods

The documentation must include a map(s) that shows the truck/rail lines or routes, pipelines, transmission lines, and other delivery methods (segments) that, together, comprise the physical pathway.  If more than one company is involved in the delivery, each segment on the map must be linked to a specific company who that is expected to transport the fuel through each segment of the physical  pathway. The regulated party must provide the contact information for each such company, including the contact name, mailing address, phone number, and company name for each such person.
WSPA recognizes staff has made some revisions to this section basis comments we provided during the 30 day package review period.  However, we continue to believe the information required by CARB is still far too detailed for the objective and could be counter productive by discouraging or delaying  parties from registering physical pathways.  
For example, the requirement indicates that the regulated party must provide the contact information including the contact name, mailing address, phone number and company name for companies involved in each segment of the fuel pathway.  This would likely require the regulated party to list every possible company that could be involved either currently or in the future in order to cover all contingencies, or will require constant revisions as contracts with companies (such as various trucking companies) are changed over time.

We do not see the need for such detailed information when such changes are not, by CARB’s definition, considered material. At a minimum, we recommend that if such detailed information is needed it should be upon request only.

Page 39 – Section 95484 (d)(2)(F)  Subsequent Demonstration of Physical Pathway

If there is a material change to an approved physical pathway demonstration, the regulated party must notify the Executive Officer in writing within 5 30 business days after the material change has  occurred, and the approved physical pathway shall become invalid 30 business days after the material change has occurred.

WSPA previously discussed this process with CARB staff and understood staff was in agreement that material changes could be submitted with the quarterly report and did not need to be submitted on an ad hoc basis – in the current version, after 30 business days.  WSPA requests this be altered to reflect that revisions can be submitted with the quarterly report.

In addition, the text states the approved physical pathway shall become invalid after 30 days.  WSPA strongly disagrees with the possibility that previous pathways would become invalid – both due to the fact that other parties may be utilizing that pathway so it would put that pathway in jeopardy, as well as the fact a party may wish to return to the original pathway without having to recreate it.  In other words, approval of physical pathways should be evergreen.

Page 39 – Section 95484 (d)(2)(G) Submittal and Review of and Final Action on Submitted Demonstrations

1. The regulated party may not receive credit for any fuel or blend stock until the Executive Officer has approved the regulated party’s submitted physical-pathway demonstration pursuant to section 95484(d)(2)(C) through (E). Upon receiving Executive Officer approval of a physical pathway, the regulated party may claim LCFS credits based on that pathway that are calculated retroactive to the date after January 1, 2011 when the regulated party’s use of the pathway began but no earlier than January 1, 2011.
WSPA’s first question on this section concerns what is required for physical pathway approvals in 2010.  Since 2010 is a reporting year and physical pathway approval is required to generate credit, does this imply that physical pathways need to be approved by January 1, 2011? 

If this is the case, it could result in delays by producers/importers in filing physical pathway demonstrations.  Given the requirement of demonstration of physical pathways in order to generate LCFS credits, CARB should be encouraging the demonstration of physical pathways by producers, importers and marketers as soon as practical.   

Alternately, if CARB’s intent is to require demonstration of physical pathway by January 1, 2010, given there is no precedent and with the uncertainty in the demonstration of physical pathway requirements, it is unrealistic to expect producers/importers to be in a position to submit and gain approval of physical pathways by January 1, 2010.  

Clarity on the process is needed.  We re-iterate our prior comment that to provide guidance to industry, we recommend that CARB publish an example of a physical pathway demonstration that would be acceptable to the Executive Officer.

Page 40 – Section 95484 (d)(5)

(5) The Executive Officer shall post on the ARB’s website at http://www.arb.ca.gov/fuels/lcfs/lcfs.htm, the names and contact information for each regulated party and non-regulated party fuel producer, which that has obtained Executive Officer approval of its physical pathway demonstration; and the transportation fuels and blend stocks covered by such Executive Officer approval; and details of the
approved physical pathways disclosed in accordance with 17 CCR §§ 91000 – 91022 and the California Public Records Act (Government Code section 6250 et seq.).

WSPA is concerned with the addition of the requirement that details of the approved physical pathways shall be disclosed on CARB’s website.  This portion of the section is expanding the amount of information being disclosed.  We have already indicated our concerns with the confidentiality protection of detailed information above and in previous comments.

Page 41- Section 95485. (a)(1)  LCFS Credits and Deficits – Calculation of Credits and Deficits Generated

In reviewing Table 4 of Section 95485 (page 41 of the Modified Regulation Order, “LCFS Credits and Deficits”) it appears that the energy density listed for denatured ethanol (80.53 MJ/gal) is incorrect.  Based on information presented in the corn ethanol pathway document (http://www.arb.ca.gov/fuels/lcfs/022709lcfs_cornetoh.pdf), it is clear that the carbon intensity values for ethanol incorporated into the regulation (Table 6, page 48 of the Modified Regulation Order) are based on denatured ethanol, but the energy density value of 80.53 MJ/gal is based on non-denatured, anhydrous ethanol.  This is confirmed by considering the lower heating values presented on page 67 of the corn ethanol pathway document cited above:


Anhydrous ethanol = 76,330 BTU/gal


Denatured ethanol = 77,254 BTU/gal

Using the conversion of 1055 J/BTU, the above values become:


Anhydrous ethanol = 80.53 MJ/gal


Denatured ethanol = 81.50 MJ/gal

Thus, Table 4 of the regulatory text needs to be revised to report the correct value for the energy density of denatured ethanol, 81.50 MJ/gal.  CARB might also consider avoiding the use of “neat denatured ethanol” as the descriptor, as “denatured” implies that the ethanol is no longer “neat.”
Page 44 - Section 95485 (a)(3)(C) – Table 5

WSPA notes that Table 5 has not been revised yet to include a revised CNG or LNG Heavy-duty/Off-Road Applications EER Value.  When is this correction going to be made?

Page 44 - Section 95485 (c) Credit Acquisition, Banking, Borrowing, and Trading

WSPA continues to be interested in developing the details of the credit trading program.  We believe there continues to be significant gaps and issues with the way the regulation is currently worded and further clarity is needed.

Section 95485 (c)(1)(B)

WSPA has stated this before but will restate that this must be restricted to obligated parties.

Page 45. Section 95486.  Determination of Carbon Intensity Values

(a)(3) 

(a)
Selection of Method

Section (3) has been added to this subsection.  This new paragraph establishes that regulated parties are responsible for choosing the CI value for their fuel or blend stock from the Lookup Table, subject to review and possible modification after the fact by the Executive Officer.  This proposal suffers from several serious flaws:

1. It does not encourage dialog between CARB and regulated parties to determine the most appropriate CI value based on process specifics.  

2. It creates uncertainty by requiring regulated parties to self-determine their appropriate CI, subject to second-guessing by CARB at some unspecified later date.

3. It does not appear to protect recipients of the product from the consequences of CI changes made by CARB after the fact.

In place of the current proposal, CARB should establish provisions for registration of regulated parties.  Producers are best positioned to determine the carbon intensity of the low carbon fuels they produce, but they should not be left to make such a determination in a vacuum.  Producers will be required to register with EPA under RFS2; similarly, CARB should require producers supplying biofuels to California to register their production facilities.  

Registration should include the carbon intensity(ies) of the biofuel(s) produced at the production facility, and any disagreement between the proposed values and what CARB believes they should be should be resolved as part of this process.  A listing of registered producers and their production facilities should be maintained on the CARB website and could be associated with the CARB carbon intensity look-up table.  This would provide certainty in the establishment of both CI values and could also be a benefit to physical pathway demonstrations.

If CARB believes that, in addition to the registration process, it is necessary to have the ability to revise the CI value(s) assigned to a producer, it is essential that: 1) ARB has a defined, limited time period in which to make such changes; and 2) to the extent that the changes are retroactive, the consequences should be limited to the producer/importer in question and not to recipients of the producer/importer’s product (e.g., a non-transferable deficit could be assigned to that producer).  
Alternatively, CARB could achieve these results by explicitly stating in the regulatory language that changes in CI values will not be applied retroactively.

Pages 48 & 50 Section 95486. (b)(1) - Tables 6 and 7

WSPA notes the two tables still do not contain any HCICO pathways.  There remains considerable uncertainty around the implementation of the HCICO provisions.  We note our previous questions regarding the subject of HCICOs which have not yet been addressed:

· How will a refiner know if a new crude it decides to use is a high carbon intensity crude?  

· How long will the use of and/or how much volume of a new crude need to be in order to necessitate the triggering of a carbon determination?

· Is a new crude considered high carbon intensity until demonstrated otherwise?

· Is the refiner using the crude responsible for the demonstration that the crude is not high carbon intensity?

In addition, we are unsure how the default value is developed and how a party determines which CI it should use.  There has been little clarity regarding what is meant when we are told to choose the CI nearest to the pathway one is using, and how to go about pre-registering CIs.

Page 54 – Section 95486 (b)(2)(A)(2)(a) Deficit Calculation When HCICO Is Used

Overall, WSPA wants to highlight that this section is very confusing and needs further accelerated regulatory work.  We do not know what criteria or process CARB is using to determine what the CIs are of various crude oils around the world and how we calculate whether the crude meets/does not meet the 15 gm limit or trigger point.  
Is CARB going to produce a list of crudes separate from the regulation with CI values for various crude types, locations, etc.?  Will CARB be producing a list of crude oils that the agency considers to not be HCICOs?  Will CARB be grouping HCICOs into a basket which will get inserted into the Lookup Table?  
Our industry needs answers to these questions as soon as possible.
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